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Bce yacrimie MUTHI Opranu He MPUHMAIOTh MUTHY
BapTICTh TOBAapiB BH3HAUEHY IMIOPTEPOM 3a
I[IHOIO JIOTOBOPY. 3 OISy Ha 1€, MU BBa)KAEMO
3a HeoOXigHe «o30poitn» Bac HeoOXigHUM
3HAHHSAM, K JiSTH B TAKUX BUIAJKaX.

30KkpemMa, Taki CUTyalii 9acTO-TyCTO BHHUKAIOTh,
KOJIW TIPOJaBellb Ta IOKYIEHb € OB S3aHUMHU
ocobamu.

[Tpu boMy 3aMicTh MUTHOI BapTOCTi, BU3HAYCHOT
3a I[IHOIO JIOTOBOPY, MHUTHI OpraHH BH3HAYaIOTh
IMIIOpPTEPY  MUTHY  BapTicThb 3a  BapTICTIO
IICHTUYHUX TOBapiB ab0 3a IMiHOK TOJIOHHUX
(aHanoriyHMx) TOBapiB. 3a3BUYail MUTHA BapTIiCTh
BU3HAYCHA MHUTHHMH OpPraHaMH TaKUM YHUHOM €
3HaYHO OINBIIOID MHUTHOI BapTOCTI TOBApiB,
BU3HAYCHOI 3a IIHOKO JIOTOBOpY ILOJO TOBApiB,
II0 IMIOPTYIOTHCH.

Y pa3i BUHHKHEHHS Takoi CHTyamlii YHHHE
3aKOHOJABCTBO HAJa€ MOJIJIMBOCTI 1 BH3HAYAE
NPOILEYPH, SK IMIIOPTEp MOXKE BHPA3UTH CBOIO
HE3roly 13 MHTHOIO BapTiCTIO, BHU3HAYEHOIO
MUTHHUM OPTraHOM, Ta OCKApXUTH BIOBIIHI
pimieHHs MUTHOTO oprany. IIpum oMy TOBapH,
IO IMIIOPTYIOTHCS, MOXYTh OYTH BHITYIICHI Yy
BIJIBHUH 00Ir 10 3aBEpIICHHS TaKUX MPOIETYP.

NEWSLETTER

September 23, 2008

customs valuation of goods
imported from related parties

Subject:

Recently it has become quite established practice
that the customs authorities do not accept customs
value of imported goods declared by the importer
at the contract price (transaction value method). In
view of this we believe it may be useful to brief
on how to act in such cases.

In particular the like cases often arise when the
seller and the buyer are related parties.

In such cases, instead of transaction based
method, the customs authorities make valuation
based on the value of identical goods or similar
(analogous) goods. Usually the level of customs
value reassessed by the customs authorities based
on such approach is considerably higher than the
customs value of imported goods assessed based
on transaction value method.

For the cases when the above mentioned
situations occur, the law provides for possibilities
and establishes procedures which might be used
by the importer in order to express its
disagreement with the customs value assessed by
the customs authorities and appeal the respective
decisions of the customs authorities. At the same
time the goods may be cleared from customs
before all the formalities related to such
procedures are finished.



Jlami Mu JOKJTQTHINIE PO3TIISIIAEMO MOXKIUBUN
aJTOPUTM il B TAKOMY BUTIAJKY:

BiamosigHo 10 yacTHHU TpeThoi ¢T. 264 MUTHOTO
KoAekcy Ykpainu ta m.im. 2-6 Hakazy [lep:xaBHoi
MHUTHOI ciry>kOu Ykpainu Big 17.03.08p. Ne 230
«[Ipo 3aTBepmxenns [lopsaaKy BHITyCKy TOBapiB y
BUTRHUI OOIT Mij] TapaHTiiiHI 3000B’s3aHHS TpHU
BBE3EHHI iX Ha MHUTHY TEpUTOpil0 YKpaiHu»

(mamami — «Hakaz Ne230») B pasi Hesroau
JICKJIapaHTa 3 MUTHOIO BapTICTIO, BH3HAYCHOIO
MHUTHAM  OpPraHOM, JIeKJIapaHT Ma€ MpaBo

3BEPHYTUCS J0 MHUTHOTO OpraHy 3 HpPOXaHHSIM
BUITYCTUTH TOBAapH, L0 ACKIAPYIOThCS, Y BUTbHUMA
00ir mijx rapaHTiiiHi 3000B’ A3aHHS.

lapanriiini 3000B’s3aHHS MOXYTh OyTH HamaHi
abo B ¢opmi OaHKIBCHKOI rapanTii, ab0 HUIIXOM
CIUIaTH JEKJIAPAaHTOM JI0 JEep>KaBHOTO OIOIKETY
CYyMH TIOJIaTKIB 1 300piB (00OB'SI3KOBUX TIATEXKIB)
3TiIHO 3 MUTHOIO BapTiCTIO TOBApiB, BU3HAYCHOIO
MUTHUM opraHoM. Crpok nii TapaHTIHHHX
3000B’s3aHb HE MOXe mepeBumryBaTtH 90
KaJCHJApHHUX THIB 3 MOMEHTY BUIIYCKY TOBapiB y
BIJTBHU 00T

Crartss 264 MurtHoro Kojaekcy  YKpaiHu
nependadae TakoX IMpaBO JEKJIapaHTa Ha Horo
NMCbMOBY BHMOTY OTpPMMAaTH BiJl MHUTHHLI B
THOKHEBUHM CTPOK 3 JHS 3BEPHEHHS IHCbMOBE
NOSCHEHHS $K CcaMeé MUTHMM OpraHoM Oyio
BHM3HAUYCHO MUTHY BapTiCTh OI[IHIOBAHUX TOBapiB.

Taxe 3BepHEHHS HE € O0OB’S3KOBUM Ui IIJICH
BUKOHAHHS TIPOLIEAYPH BHUIYCKY TOBapiB IIiJ
rapaHTiiHi 3000B’sI3aHHA, aine MOXeE
3MIACHIOBATUCh Ha PO3CYH JeKjIapaHTa s
3’CyBaHHS MOXIIMBUX TIPUYUH TIEPEOLIHKU
MHUTHOI BapTOCTi. MU peKOMEHIyeMO pOOHTH TaKi
3BEpHEHHSI.

Jns  BuUpimIeHHS CIOIPHOTO THTaHHS, 1 I
MiATBEPIHKCHHS MHTHOI BapTOCTi, PO3paxoBaHOI
JCKJIApAaHTOM,  OCTaHHId  IOBHHEH  HaJaTh
HEOOXiMHI BIJOMOCTI MHUTHOMY OpraHy Ta
3a0€3MeunTH MOKITUBICTD iX MepeBipku. MuUTHHIA
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Below we outline possible steps for the like cases:

According to para. 3 of Article 264 of the
Customs Code of Ukraine and paragraphs 2
through 6 of the Procedure of Releasing Goods
into Circulation under Guarantee Obligations
while Importing Them into the Customs Territory
of Ukraine, adopted by Regulation No. 230 dated
17 March, 2008 of the State Customs Service of
Ukraine (hereinafter - “Regulation No. 230”), in
case the declarant disagrees with the customs
value assessed by the customs authorities, the
declarant is entitled to apply to the customs
authorities and ask them to clear the goods from
customs on terms of respective guarantee.

Such guarantee might be issued either in the form
of a bank guarantee or by way of paying the
amount of import taxes and duties assessed based
on the customs value of imported goods as
assessed by the customs authorities. The term of
validity of guarantee obligations may not exceed
90 days from the moment the goods are cleared
from customs.

Article 264 of the Customs Code of Ukraine
stipulates the right of the declarant at the written
request of the latter to receive from the customs
authorities written explanation regarding the issue
how the customs authorities assessed the customs
value of imported goods. Such written
explanation shall be provided by the customs
authorities within one week from the date of
request.

Applying with written request for explanations is
not obligatory for the purposes of the procedure of
customs clearance of goods on terms of guarantee,
but such request might be referred to the customs
in order to clarify the reasons for customs value
reassessment. We recommend applying for such
explanations.

For resolving the disputed issue by substance and
for proving the declared customs value the
importer shall submit relevant information to the
customs authorities and provide possibility to
check it. Customs authorities check the information



opraH mepeBips€ HamaHy iH(opMmariro 1 B pasi
HEOOXITHOCTI ~ BXKHMBa€  JTOJATKOBUX  (opM
KOHTpoO (cT. 264 MuTHOro Kolekcy YKpaiHu,
.. 13-15 Hakazy Ne 230).

BigmoBimHo 1m0 cr. 267 MHUTHOTO KOACKCY
VYKpaiHu memoo GuU3HAueHHs MUMHOI 8apmocmi
moeapie, Wo iIMROPMYHOMbCA, 3a YiHOW 002080pY
MidC  NO8’A3AHUMU  0CODAMU  3ACTOCOBYEMbCA
auwe 'y 6unaoky, SAKWO mMaki GIOHOCUHU He
enausaromsy Ha yiny moeapy. binpme Toro, mis
3aCTOCYBaHHS METOJYy BH3HAUCHHS  MHTHOI
BapTOCTI 32 I[IHOIO JIOTOBOPY, IEKJIApaHT MOBHHEH
HiATBEpIUTH, 1O IliHa, 3a3HaueHa B JOTOBOPi, €
OJIM3BKOIO /IO I1iH, 110 3a3HAYCHI B JIOTOBOPAX MiXK
HENOB’ SI3aHUMH CTOPOHAMH IIOJI0 IICHTUYHHUX YU
MoJIIGHUX TOBApPIB MPH iX EKCHOPTi B YKpaiHy.

Jlns miATBepKEHHS TOTO, 110 HAsIBHICTh 3B’ SI3KY
MiXX CTOPOHAMH HE BIUTMHYJIA HA JIOTOBIPHY IIHY
TOBapiB, 3aKOHOJABCTBO YKpaiHHW, a came
MutHuit  komekc Ykpainu Ta IlocTanoBa
Kab6inety MinictpiB Ykpainu Bix 20 rpyaas 2006
p- N 1766 «IIpo 3arBepmxkenHs Ilopsaky
JeKJIapyBaHHA MHTHOi BapTOCTI TOBapiB, sKi
NEePEMIIIyIOTECS Yepe3 MUTHUN KOPIIOH YKpaiHHu,
Ta TIOJIAaHHS BIJOMOCTEH JUIsl 11 MiITBEPKSHHS»
(mamam — «[locranoBa Ne 1766»), mepenbadae
MIMPOKUH TIepesTiK JOKYMEHTIB.

30kpema, IS MIATBEPKCHHS — 3asBICHUX
BIJOMOCTEHl MNP0 MHUTHY BapTICTb TOBAapiB
JieKIapaHT 3000B's13aHUH TIOJaTH:
® 30BHINIHEOEKOHOMIYHUMA JIOTOBIp
(KOHTpAKT);
® paxyHOK-(hakTypy (iHBOWC) ab0 paxyHOK-
npohopmy;

® (QaHKIBCBKI IIATDKHI JIOKYMEHTH (SIKIIIO
PaxyHOK CIIJIAu€HO);

® TaKyBaJbHI JIHCTH;

® JIOKyMEHTH, IO MiATBEPIXKYIOTh BUTPATH
Ha JIOCTaBKY TOBapiB;

® OyxranTepchki Ta OaHKIBCHKI TOKYMEHTH
MOKYTIS, IO CTOCYIOTBCS BiIUYKCHHS
OIIIHFOBAaHUX TOBApiB, 1ICHTUYHUX Ta/abo0
noMiOHMX  (aHAJOTIYHMX) TOBAapiB Ha
Teputopii Ykpainu;
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provided by the declarant and, if necessary,
exercise additional forms of control (Article 264
of the Customs Code of Ukraine, paragraphs 13-
15 of the Regulation No. 230).

Under Article 267 of the Customs Code of
Ukraine the transaction value method can be used
in respect of transactions between related parties
only in case such relation has no impact on the
value of goods. Moreover, in order to use the
transaction value method the declarant shall
confirm that transaction value of the goods is in
line, inter alias, to the value of the transactions
with identical or similar goods intended for sale
into Ukraine under transaction between non-
related parties.

The laws of Ukraine (the Customs Code of
Ukraine and the Resolution of the Cabinet of
Ministers of Ukraine # 1766 dated 20 December
2006 “On Establishing the Procedure of Declaring
Customs Value of Goods Moved through the
Customs Border of Ukraine and Filing the
Information  Confirming  Customs  Value”
(hereinafter “the Resolution No. 17667))
provides for a wide list of documents by which
the fact that the contractual price of the goods is
not affected by relation between the parties might
be substantiated.

Namely, in order to justify the customs value of
goods the declarant shall submit to the customs
authorities the following documents:

® import contract under which the goods are
imported;
® invoice;

e payment documents in case the goods has
been already paid for;

e documents confirming packing;

e documents regarding delivery expenses;

® bookkeeping and banking documents of
the buyer regarding alienation of the goods
being valued, identical or similar goods in
the territory of Ukraine;



® JIOKYMEHTH, L0 MiATBEP/UKYIOTh YdYacTb
OpoAaBIsl y  3AIMCHEHHI  PO3MOALTY
npuOyTKY, OJIEPKAHOTO BiJl MPOBAKCHHS
JUSUTBHOCTI TIOKYTIIIEM, SIKIIO MPOAABEIb €
BJIACHUKOM aKIii abo YaCTUHH
CTaTYTHOT'O KamiTaly MOKYIILS;

® JIOBiAKY TPO BIJICYTHICTH y TOKYIIISA

(hinaHCOBUX 3000B's13aHb nepen
IpoJaBLEM, SKI psiMO qu
OIIOCEPEIKOBAHO ~ CTOCYIOTBCS  KYIIBIIi-

POy OIiHIOBAHUX TOBAPIB;
® QyxTanTepchKi JOKYMEHTH BHUPOOHHKA,
IIO MiATBEPIKYIOTh BapTiCTh TOBAPIB;
® JOBi/IKY ITPO BapTiCTh Y KpaiHi-eKcropTepi
TOBapiB, IO € IiIEHTHYHUMHU Ta/abo
MOAIOHNMH (aHAJIOTIYHUMHU) OLIIHIOBAHUM
TOBapam.
Hooamkoso modxcyms maxoxc nooasamucy
HACMynui OOKyMeHmu abo 0esKi 3 HUX:
e karanoru, cnenudikaiii, NpelCcKypaHTH

(mpaiic-muctu)  ¢ipMu -  BUPOOHHKA
TOBapY;

® KaIbKYJISIIis BapTocTi pipmMu - BUpOOHHMKA
TOBapy;

® KOIlis BaHTAXXHOI MHTHOI JcKiaparii

KpaiHM BiJTpaBIICHHS;

e ceprudikaT MOXOMKEHHS TOBapiB;

¢ iHdopmailis 30BHIIIHLOTOPTOBEIBHUX Ta
Oip)KOBUX Oprasizamii mpo  BapTicTh
TOBapy Ta/ad0 CUPOBHHHU.

Bci BumieHaBe/ieHi JOKYMEHTH MH PEKOMEHIYEMO
MO0 MOKJIMBOCTI TOTYBATH 3a3aJIeTi/ib 1 MO1aBaTh
IO  MHUTHHX  OpraHiB i3  NHCHhMOBHUMH
MOSICHEHHSIMH, 1[0 BIJIHOCHHH MiX CTOpPOHAMH HE
BIUIMHYJM Ha IiHy ToBapiB. Kpim TOoro B Takmx
MUCBMOBHMX  MOSICHEHHSX  CIiJl  3a3HAYHTH
POXaHHSI BHUHECTH pilIeHHS npo
MOYKJIUBICTH/HEMOKIIMBICTh 3aCTOCYBaHHS MHTHOT
BapTOCTI TOBApiB, BU3HAYCHOI JCKJIApaHTOM.

JIOKyMEeHTH Ta TOSICHEHHS [OUIJIBHO TII0/aBaTH
SKOMOTa  paHillle, OCKUIbKH CTPOKH ISt
BUHECEHHS MHTHHUMH OpTaHaMd pIOIeHHS Mpo
MOYKJIUBICTH/HEMOKIIMBICTh 3aCTOCYBaHHS MHTHOI
BapTOCTI TOBapiB, BU3HAYCHOI JCKIAPAHTOM, €
00OMEeXEHUMH.
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e documents confirming participation of the
seller in allocation of the buyer’s profit (in
case the seller is owner of the stocks or
share in the buyer’s share capital);

¢ note of the buyer confirming that it has no
financial obligations towards the seller
arising from the sale of imported goods;

® bookkeeping documents of the producer
confirming value of the goods;

e note confirming value of identical or
similar goods in export country;

In addition the following documents (or some of
them) may be submitted:
e producer’s catalogue,
price list of goods;

specification or

e producer’s calculation of cost;

e copies of the customs declaration filled in
the export country;

e certificate of origin of the goods;

information of foreign trading organizations

regarding value of the goods.

We recommend that all the above mentioned
documents should be prepared, as the chance
might be, in advance and submitted to the
customs  authorities along  with  written
explanation stating that the relation between the
parties has no influence on the price of goods. In
addition such written explanations should contain
the request to issue a decision on admitted/non-
admitted customs value of imported goods
assessed by the declarant.

The documents and the explanations are worth
submitting in earliest terms, since the terms
during which the customs authorities shall issue
decision on accepting/non-accepting customs
value of imported goods assessed by the declarant
are limited.



Tak, MuTHHH opran 3000B’si3aHUN BHHECTHU
pileHHs mpo MO>KITUBICTh/HEMOKITHBICTh
3aCTOCYBaHHS ~ MWTHOi ~ BapTOCTI  TOBapiB,

BU3HAYEHOI JEKJIapaHTOM, B MeXax CTPOKYy il
rapaHTiiHUX 3000B’s3aHb (SK 3a3HAYAJIOCh BUIIIE,
neil crpok tpuBae 90 THIB 3 MOMEHTY BHITYCKY
TOBapiB y BUIbHUI 00ir) aie He Mi3HilIe, HIXK 3a
10 mmiB mo 3akiHYeHHS mHOrOo mepiomxy. Taxe
pilIeHHs TpPUAMAETBCS HA OCHOBI pe3yJbTaTiB
HepeBipKH BIIOMOCTEH, HAaJaHUX JEKIapaHTOM, a
TaKOX 3aCTOCYBAaHHS 1HIIMX 3aC00iB KOHTPOJIIO Y
pasi HeoOXiTHOCTI.

VY BUMaAKy OTpPHMaHHS HETaTHBHOTO DIilICHHS
MHUTHHX OpraHiB (TOOTO TpPO HE 3aCTOCYBaHHS
MHTHOI BapTOCTi, BU3HAYCHOI JEKIAPAHTOM), IIE
pileHHs MOKe OyTH OCKapKeHe B
aZMIHICTpaTUBHUM CcyJ a00 10 MHUTHOTO OpraHy
BHUIIOTO PiBHSI.

SIkmo >x Oyno NPHUIHATE TO3UTHUBHE PillICHHS,
CyMa HaJMipy CIUIQ4eHUX IIOJaTKiB 1 300piB
(000B'sI3KOBHX TUTATEKiB) MOBEPTAETHCS
JEKJIApaHTy Y MICSYHAN TEPMiH 3 JHS NPUHHATTS
pilIeHHs.

Mu cnopiBaeMocs, 1o HajgaHa iHdopMmaris Oymae
kopucHoto ansi Bac. Ilpocumo Bac 6e3 Baranb
3BEpTaTHCS 10 HAC y pa3l BUHUKHEHHS IHUTAaHb
CTOCOBHO TAaKMX BHITQ/IKIB, SIK OTIMCaHI BUIIE.

3 nomaroio,
KM Ilapmnuepu

http://www.km-partners.com
e-mail: admin@kmp.kiev.ua
men. : + 38 044 490 71 97
paxc: + 38 044 492 88 59
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Namely, the customs authorities shall issue
decision on accepting/non-accepting customs
value calculated by the declarant within a
guarantee period (which, as it was mentioned
above, lasts for 90 days from the moment when
the goods are cleared through customs) but not
later then ten days before the end of such period.
The decision shall be taken based on the results of
consideration of the information submitted by the
declarant and other means of control exercised by
the customs authorities, if necessary.

In case the declarant receives negative decision of
the customs authorities (on non accepting the
customs value calculated by the declarant), such
decision may be contested via applying to
administrative court with respective lawsuits or
via applying to the customs authorities of higher
level.

In case positive decision is taken, the amount of
overpaid import taxes and duties shall be repaid to
the declarant within one month upon the date of
the decision.

We trust that the above comments might be
useful for you. Please do not hesitate to contact us
in case of any questions to the above or if any
additional information might be required.

Sincerely yours,
KM Partners

http://www.km-partners.com
e-mail: admin@kmp.kiev.ua
tel. : + 380444907197
fax: : + 38 044 492 88 59



