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CTOCOBHO: npakmuunux Pexomenoauii
w000  OOKYMEHMAIbHO20  NIOMEEPOHCEHHA

MUmMHOT 6apmocmi, U3HAYEHOT 0eKNaAPaAHMOM

E€NEeKMPOHHOIO NOUmoio

IanoBHi manoBe!

Kopuctyrouncs Harozoro, 3acBiguyemo Bam
CBOIO TIOBAary Ta BBaKA€MO 3a HEOOXITHE HalaTh
1o Bammoi yBaru inpopmariito, ska MOXKe CTaTH y
HaroJii Ipu MUTHOMY O(OpPMJIEHHS TOBAapiB, IO
IMIIOPTYIOTBCA B YKpaiHy.

B nepmy depry xotinm 6 3BepHYTH yBary,
10 OCTaHHIM YacOM MHTHI OpraHu y OaraThbox
BHITAJIKaX  BIIMOBIIAIOTH  NPUAMATH  MHTHY
BapTICTh, BU3HAUEHY MACKIAPAHTOM. APryMEeHTH
Ha OOIPYHTYBaHHS HEIMPUHHATTS MUTHOI BapTOCTI
JeKJIapaHTa HaBOAAThCS pizHOMaHITHI. OfHaK, Ha
MPaKTHUIl MUTHI OpPraHW B OUIBIIOCTI BHITAJIKiB
NPUIMAIOTh PINICHHS, BUXOASYM 3 IIHOBOI
iHdopmartii, 1O MICTUTBCA y  BIAMOBIAHIN
BHYTpIIIHIN 0a31 manux. SIKmio 3amexiapoBaHa
IliHa € HIKYO0I0 3a iHdopmarlito 3 0a3u, TO, 5K
MPaBWIIO, JACKJIAPAHT OJIEP)KY€E KApTKy BIJIMOBU Y
NPUHHATTI  JeKiapaiii 3 BHU3HAYCHOI HUM
BapTICTIO.

Y  Takux BWIIaJKaxX MHUTHI  OpraHu
3a3Ha4yalTh, IO Y MHUTHOMY oOQopMIiIeHHI
BIIMOBJICHO Yy 3B'S3Ky 3  HEIOCTATHICTIO
JOKYMEHTIB, TIOJIAaHUX Ha MiATBEPKCHHS MHTHOT
BapTOCTi. BiAMmoBiqHO, MHUTHHMH OpTraHaMu
BKa3YEThCS TEPEIIK JIOKYMEHTIB, SIK1 JIEKJIapaHT
MOBUHEH JOJIATKOBO HAJATU JJISl IMiATBEPIKEHHS
MHUTHOI BapTOCTI.
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NEWSLETTER

May 26, 2010

Regarding: practical recommendations in
respect of documental confirmation of customs
value, determined by declarant

via e-mail

Dear Sirs,

We avail ourselves of this opportunity to express
to you assurances of our highest consideration
and feel it appropriate to draw your attention to
the information, which may be useful during

customs clearance of goods, imported in Ukraine.

First of all we note that recently quite frequently

customs authorities do not accept customs value
determined by declarant. Grounds used for such
non-acceptance of customs value are various.
However, from the practical standpoint in most of

the cases customs authorities adopt decision
based on pricing information contained in their

internal database. If declared price is lower than
information in the base, the declarant commonly
receives the card of refusal in acceptance of
declaration with customs value.

In such cases customs authorities usually inform
that it is denied in the customs clearance of goods
because of the lack of documents, submitted by
declarant for confirmation of customs value.
Respectively, the customs authorities indicate the
list of documents, which should be additionally
submitted by declarant in order to confirm
customs value.



YV OumemIOCTI BiZOMHX HaM BHIIAAKIB
3a3HAYAETHCS TaKW TEPENiK JOKYMEHTIB, SIKi
Tpeba 10JaTKOBO TO/IaTH:

Karajoru, crnenudikamii, mpeHcKypaHTH
(mpaiic-nuctu) GpipMHu-BUPOOHHKA TOBAPY;
KaJIbKYJIAis pipMU-BUPOOHHUKA TOBApY;,

* BHCHOBKM TpO SKICHI Ta  BapTiCHI
XapaKTePUCTUKH  TOBApiB,  IMiJATOTOBJIEHI
Creniagi30BaHUMHU €KCIIEPTHUMU
opraHizarfisiMM, 110 MarOTh BIAMOBIAHI

MOBHOBAYKEHHS 3T1HO 13 3aKOHOaBCTBOM,
iHpopMalliss  30BHIMIHBOTOPTOBENBHUX 1
Olp)KOBMX  Oprasizamiii mpo  BapTICTh
CUPOBUHHU, 3 SIKO1 BUTOTOBIICHO TOBAp.

[HONMI 3amuTyrOThCSA ¥ 1HIN JMOKYMEHTH 3

nepeniKy JOKYMEHTIB, SKi MOXYyTb OyTH
JOIATKOBO 3amUTaHI MHUTHUM opraHoM. llei
nepemik  HaBoxuThess y 1. 12 Tlopsnky

NEKJIapyBaHHsT MHUTHOI BapTOCTI TOBapiB, SKI
MEPEMIIIYIOThCS Yepe3 MUTHUN KOPAOH YKpaiHu,
Ta TOJAaHHS BiAOMOCTEH i 1i MiATBEPIKCHHS,
3aTBepKEHOro nocraHoBoro Kabinery MinicTpiB
VYkpaiau Big 20 rpyaas 2006p. Ne 1766.0qnak,
BUIIE3a3HAUCHI  JOKYMEHTH  (irypyoots Yy
MepeBaXHIW OIIBIIIOCTI BIAOMHUX HaM CHUTYaIlii
BIIMOBH Yy 3aCTOCYBaHHI MMTHOi BapTOCTI,
BU3HAYEHOI JEKIAPAHTOM.

CTOCOBHO «KaTaJIOTIB, cnienudikarii,
npeiickypaHTiB (mpaiic-nmucTiB) GipMu-BHPOOHHKA
TOBapy» Ta «iHpopmarrii
30BHIIIHBOTOPIOBEIBHUX 1 OIpKOBUX OpraHizariii
PO BapTICTh CHUPOBHHH, 3 SKOI BHUTOTOBIICHO
TOBap» MUTaHb, SIK MPABUIIO, HE BUHHUKAE. Tomy
MU He OyaeMo 3YNUHATHCA Ha 3a3HAYCHHUX
JOKYMEHTaX JETANbHIIIE B IIbOMY JTUCTI.

Pazom 3 mmM, y 06araTbOxX BiIOMHX HaM
BUNAIKaX NpoOJIeMH BHHUKAIOTH 3 IOJAHHSAM
MUTHOMY OpraHy TakKHX JIOKyMEHTIB  sK
KQJIBKYJAMIS  (GipMU-BUPOOHUKA  OIIHIOBAHOTO
TOBapy Ta BHCHOBOK IpO SKICHI Ta BapTiCHI
XapaKTEPUCTUKH TOBapiB, I ITOTOBJIEH1
CTeiaTi30BaHUMU €KCIIEPTHUMH OpraHi3allisiMH.

bipmu-
3BaKalO4M  Ha

o

BUPOOHMKA

KaJbKYJISIIIT
TO,

CTOCYETBHCS
TOBapYy,

2
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In most cases, of which we are aware, the
following list of documents to be additionally
submitted is indicated:

» catalogues, specifications,
manufacturing company;
calculation of manufacturing company;
conclusions on quality and value
characteristics of goods, issued by
specialized expert organizations that have
respective authority in accordance with the
legislation;
information from foreign trading and stock
exchange organizations regarding the value
of raw materials from which the goods are
produced.

price lists of

In some cases also other documents from the lisi
of documents, which may be additionally
required by customs authorities, are requested
This list is envisaged in para. 12 of the Order of
declaring of customs value of goods, crossing the
customs border of Ukraine, and submitting of
information for its confirmation, adopted by the
Resolution of Cabinet of Ministers of Ukraine of
December 20, 2006Ne 1766. However, the
documents, as mentioned above, take part in mos
cases, when refusal in application of customs
value, determined by declarant, was received.

As the rule there is no issues with submission of
“catalogues, specifications, price lists of

manufacturing company” and “information from

foreign trading and stock  exchange
organizations”. Therefore we will not dwell on

these documents any further in this letter.

At the same time in many cases we are aware Of
the issues arisen with submitting to the customs
authorities of such documents as calculation of
manufacturing company and conclusions on
quality and value characteristics of goods,
prepared by specialized expert organizations.

As far as calculation of manufacturing company
is concerned we should note that considering



KOH(]1ACHITITHUHT XapakTep 3a3HaYeHOT
iH(popMmallii, B TepeBakHii OUTBIIOCTI BHITAJIKIB
JCKJIapaHTH HE MOXXYTh HAJaTH el JOKYMEHT
MUTHOMY OpTaHy.

Y  TakoMy = BUNAQAKy  PEKOMEHIYEMO
OJIep’KaTH JIUCT BiJl KOHTPAreHTiB, B SIKOMY O
3a3Havagocs, mo 3amuT  Big  Bamoro
MiIPUEMCTBA TPO HATAHHS KaJbKyJsALii BOHU
OTpUMaJid, aje  HajgaTh I1ed  JOKYMEHT
MOXJIMBOCTI HE MaTh Yy 3B'S3Ky 3 Horo
KoH(piAeHIIHHUM xapakTepoM. Lleli moKymeHT
Moe OyTH MOJaHWW MHUTHOMY OpraHy y SKOCTi
MIITBEP/UKCHHS ~ TOBAXHOT ~ MPUYMHH IS
HEMOJIaHHS KaNbKYNAIii. ¥ TakoMy BHUMAIKy MU
BBa)XA€MO, II0 MUTHHUM OpPraH HE MaTUMeE IpaBa
MTOCHJIATUCS Ha BIJICYTHICTH IIHOTO JOKYMEHTA JJIst
OOTpYHTYBaHHSI ~ HEMOJXKJIMBOCTI  3aCTOCYBaTH
MUTHY BapTiCTh, 3a3HAYCHY JCKIAPAHTOM.

Ileii BUCHOBOK MH pOOMMO BHXOISYH 3
TaKoro:

[To-nepire, BIAMOBIAHO 10 APYroi 4acTUHU
CT. 272 MUTHOTO KOJACKCY YKpalHU «rnocamoea

ocoba MUTHOTO opraHy He MOXEe
BuMaratu abo npuMymlyBaTu OyIOb- AKYy
ocoBby, fAKa He € pesuIeHTOM, HalaeaTu
OJisd BMBYEHHSA abo OO3BOJIATH
OOepPXyBaTu OOCTyn 0o OyIOb- AKOTO
paxyHka uM 1HmMMX 3anmMcis OJas Lijgen
BM3HAUCHHA obumciieHO1 BapTOCTi...»

3a3HavyeHe MpaBUJIO, HA HANIy TyMKYy, MOXHa
3aCTOCYBaTH 1 JO CHTYyallii, IO PO3IJISIIA€ThCA.
ToOTo MUTHHI OpraH Mae MpPaBO 3aIPOCHUTH Liei
JIOKYMEHT, ane SIKIITO (dhipMa-BUPOOHHK
BIAMOBJISETECS  HOro HajmaTH, TO BHMOTra
00OB’S3KOBO  HaJaTH KaJbKYJAIIlO, SKa €
KoH(ineHIitHOIO  iHopMmamieo, He  Oyme
3aKOHHOIO.

[To-gpyre, 3 CyI0BOi MPAaKTUKH HA KOPUCTH
JIeKJIapaHTa MOKHA 3pOOUTH BHCHOBOK, IO CYIHU
CIPUIMAIOTh JIUCT BiJl KOHTPAreHTa, [0 MiCTUTh
BiIMOBY HAQJAaTH KaJbKYJSIIO 3 MOCHIAHHSIM Ha
KOH(IACHITINHICTD, Y AKOCT1 JOKa3y, 10 MpPaIoe
HAa KOPUCTh JeKjapaHTa (IWB., HaNpPUKIAL,
MTOCTAaHOBY Binnuimpskoro OKPY>KHOTO
anMiHicTpaTuBHOrO cyny Bin 20 nmucronana 2009
poky y crpasi Ne 2-a-3923/09/0270).
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confidential nature of such information, in most
cases declarants are not able to provide suct
document to the customs authority.

In such case we suggest receiving the letter from
partners, in which it is stated that they have
received the request from your company to
provide calculation, but this document cannot be
provided since respective information is
confidential. This document can be submitted to
the customs authorities as confirmation of
reasonable excuse for non-submitting of
calculation. We believe that in such case customs
authorities shall not be entitled to use the absenc
of such document as the ground in favour of
impossibility of application of customs value,
determined by declarant.

This conclusion is based on following:

Firstly, in accordance with part 2 of Art. 272 of
the Customs Code of Ukrainge officer of

customs authority cannot demand or force
any person, that is not a resident, to
submit for examination or to permit an

access to any account or other records
in order to determine the computed

value...” We believe that this rule can be applied
also to the discussed situation, i.e. request to
provide calculation. Thus, the customs authorities
have the right to require this document, but if the
manufacturing company refuses to provide it, the
demand to obligatory provide the calculation,
which is the confidential information, will not be
legitimate.

Secondly, based on court practice in favour of
declarant it is possible to conclude that courts
accept the letter from partners, containing the
refusal to provide calculation due to its
confidentiality, as the proof in favour of
declarant (please see, e.g., the Decision of

Vinnycya district administrative court as of
November 20, 2009 in the casék 2-a-
3923/09/0270).



[Ilo cTocyeThcst BACHOBKIB CIEITIali30BaHUX
eKCIIepTHUX  Opraizamid, TO y 0Oaratbox
BHITQJKaX II€H JOKa3 MHUTHOI BapTOCTi TaKOX
JeKJIapaHTaMH He MOJA€Thes. Y ACSIKUX BUIAAKaX
HEMOJaHHs I[bOTO JOKYMEHTa TIOSICHIOETHCS
BIJICYTHICTIO YITKOTO PO3YMIHHSI TOTO, JIO SIKHX
caMme eKCIIepTHUX OpraHizalliil ciia 3BepraTucs 3a
BHCHOBKOM.

Y mpoMy B3B'S3Ky CIHiJl 3a3HAYUTH, IO
TaKOI0 EKCIEPTHOIO OpraHizari€ero €
HepxzoBHimindgopm MiHIicTepcTBa €KOHOMIKH
VYkpainu. CrpaBeasuBICTh 3a3HAYE€HOT0 BUCHOBKY
MIITBEPUKYETHCS TUM, IO IIs1 OpraHizaiis mpsMo
BKa3aHa SIK BIIOBHOBA)KEHA eKCIIepTHa
opranizamis y n. 3.3 MeToIUYHUX peKOMEHIAITIH
13 3aCTOCYBaHHS OKPEMHX TIOJOXKEHbh MHUTHOTO
KOZeKCy VYKpaiHM, II0 CTOCYIOThCS IHUTaHb
BU3HAYCHHS MHUTHOI BapTOCTI TOBapiB, AKi
IMITIOPTYIOTHCSI HA MUTHY TEPUTOPit0 YKpaiHH, 0
Oynu 3aTBep/KeHI HakazoMm JlepkaBHOI MHUTHOT
cyx6m Ykpainu Big 31 ciuns 2007p. Ne 74.

B iHmmX ke BUIAAKax YacTO BHMOTa
NOJaTH IHEeH JOKYMEHT JEeKJIapaHTaMH IPOCTO
ITHOpPYETHCSL.

Crin 3ayBakuTH, 110 B I[bOMY JIUCTI MU HE
pO3MISIIAEMO TUTAaHHS MPAaBOMIPHOCTI BUMOTH
MOJaHHs 3a3HAUYEHOro JOKyMeHTa. lle muraHHs
CIiJT  pO3MNISANATH  OKpEeMO y  KOXXHOMY
KOHKPETHOMY BHIIAIKY.

Pa3zom 3 numM y pasi BiiOBiIHOT BUMOTH MU
PEKOMEHAYEMO OJIEpP>KaTH E€KCIIEPTHUH BHCHOBOK
Jlep>k30BHIIIHGOPMY Ta HagaTH MOTO MHTHOMY
oprany (3BiCHO, SIKII[O BiH CBIJYHUTh Ha KOPHUCTH
MUTHOI BapTocTi JekiapaHta). Tak, aHami3
CymoBOi  MpakTUKH  (HaXanb, TIOKH IO
HEYUCIICHHOT), KON pillleHHsI OyJ0 BUHECEHO Ha
KOPUCTh JIeKJIapaHTa, JEMOHCTpYE MO0 Cy[
cnpuiimae BucHOBOK J[3] y sKocTi Baromoro
JIOKa3y  TMPaBWJIBHOCTI  MHTHOi  BapToOCTI,
BU3HA4YeHOI JexyapaHToMm. Hampukman, nusuce
IIOCTaHOBY BinHumpkoro OKPYXHOI'0
anMiHicTpaTuBHOro cyny Bin 20 nmucronana 2009
poky y cmopaBi Ne 2-a-3923/09/0270t1a yxBaiy
Bumoro agmiHicTpaTUBHOTO Cyay YKpaiHu BiJ
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As regards conclusions of specialized expert
organizations, in many cases declarants do nof
submit this proof of customs value. In some cases
non-submitting of this document is explained by

the absence of precise understanding, which
exactly organization the declarant should address
for such conclusion.

In connection with this it is worth noting that
such expert organization is State informational-
analytical centre of monitoring of external
commodity markets (DZI) of the Ministry of
Economics of Ukraine. Thus, the said
organization is directly mentioned as authorized
expert organization in  sub-para.3.3 of
Methodical recommendations (Guidance) on
application of certain provisions of Customs
Code of Ukraine regarding issues of
determination of customs value of goods,
imported to the customs territory of Ukraine,
adopted by the order of State Customs Service a:
of January 31, 200Ke 74.

In other cases the demand to provide such
document is often simply ignored by declarants.

Please note that in this letter we do not consider
the question whether the demanding of such
document by customs authority is in line with

legislation. This question is to be considered
separately in each specific case.

At the same time in case of respective demand we
believe it advisable to obtain the expert
conclusion of DZI and submit it to the customs
authorities (of course, if this conclusion confirms
the customs value of declarant). Thus, the
analysis of court practice (unfortunately, stilltno
numerous), when the decision was adopted in
favour of declarant, evidences that the court
accepts conclusions of DZI as strong proof of
accuracy of customs value, determined by
declarant (e.g., see the Decision of Vinnycya
district administrative court as of November 20,
2009 in the casée 2-a-3923/09/0270 and ruling
of Supreme administrative court of Ukraine as of
March 16, 2010Q\e K-40508/09). In all cases,



16 6epesnst 2010p. Ne K-40508/09. VYV mcix
BiJIOMHX HaM CyJIOBUX CIpaBax, B SKUX PIIICHHS
Oyllo BHHECEHO Ha KOPUCTh JEKJIapaHTa,
MOJaBaBCsl  BHCHOBOK  /Jlepx30BHimiHpOpMY.
Tob6ro MoOXXHa TOBOPUTH TPO  ICHYBaHHS
TEHEHII].

TakuM 4YWHOM, Yy BUNAIKY OJICP)KAHHS
3aMUTy BiJl MHTHOTO OpraHy TMpo HaJaHHs
JIOJATKOBUX JOKYMEHTIB BHCHOBOK EKCIIEPTHOI
opranizauii  ([Jepx3oBHiminpopmy) MmO
peKoMeHnyBaau TmoxaBaTtd. Hama d¢ipma 3
pamicTiO HagacTb KBali(iKoBaHY HOPUIAHYHY
MIATPUMKY TIpH OJIep>)KaHHI BHUCHOBKY I1IHOBOIi
excrepTu3u Jlep:x30BHimiH(pOpMy, 3BaKaloul Ha
3HAYHHMKA JIOCBIJ pOOOTH 3 IIi€I0 OpTraHi3aIli€ro,
SIKUA MAIOTh HaIlll CIIEI1aIiCTH.

CnoniBaemoch mo HaBeneHa iH(opmarlis Oyxae
Bam y maromi. IlpoxanHs Ge3 Baraub
3B'SI3yBaTHCh 3 HaMHU y BUMNAJAKY, Ko y Bac
BUHUKHYTh TIMTAHHS CTOCOBHO BUKJIQJICHOTO
BuIe, abo sgxmo Bam 3HamoOWTHCA MOAATKOBA
iHpopMarris.

3 moBaroro,
KM IlaptHepu
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known to us, when the decision was adopted in
favour of declarant, the conclusion of DZ| was
provided. Hence there are grounds to speak of
tendency arising in this respect.

Therefore, in case of receiving of request from
the customs authorities regarding submitting of
additional documents we would rather
recommend submitting the conclusion of expert
organization (DZI). It would be our company’s
pleasure to provide qualified legal assistance in
obtaining conclusion of pricing expertise of DZI,
considering solid experience of our specialists as
to working with this organization.

We trust that the above information will be
useful for you. Please do not hesitate to contact u
in case of any questions to the above or if any
additional information might be required.

Sincerely yours,
KM Partners



