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Subject: criminal liability for tax evasion (Art. 212 of Ukainian Criminal Code) —
marginal amounts underpaid which may give rise torginal liability as well as
some other issues of importance

For today there are a number of bills concernidgfrérom criminal liability for tax evasion.
This exemption shall be given to the tax payergamdition that they have legalized previously
received profit. However, so far bills still remaonly bills. And current situation is the
following.

The risk of becoming the subject of criminal lidyil (or at least institution of criminal
proceeding) for tax evasion in Ukraine is in placg only for those who actually evades from
taxes but in fact for anyone in case of disputehwix authorities regarding material sum.
Unfortunately in Ukraine such situations occur gquitften and this was in fact the principal
motivation for us to prepare the present newsletter

In the present newsletter we consider some asméctow to assess the risk that criminal
liability for tax evasion under Art. 212 of the @inal Code of Ukraine is likely to be applied.

1.

The first aspect we are to consider is how to da&tex the marginal amounts of underpaid taxes
(other mandatory payments) which give rise for amah liability and what criminal liability is
applicable.

Article 212 of the Criminal Code of Ukraine (heraiter — “the Code”) provides for the liability
for tax evasion:

» Part 1 of Article 212 of the Code sets fourth criatiliability for intentional evasion from
taxes, duties (other mandatory payments) which titates the part of tax system and
have been introduced in the order stipulated by Idactions, committed by official of
an enterprise or organization of any form of owhgrgas well as by person carrying out
economic activity without establishment of legaligror by any other person, obliged to
pay taxes), led to actual underpayment into budgmtsstate purpose funds in
considerable amounts.

« Part 2 of Article 212 of the Code stipulates lidpifor the same actions performed by the
group of persons by previous concert or if sucloastled to actual underpayment into
budgets or state purpose fundsarge amounts.

» Part 3 of Article 212 of the Code provides for trability for the actions indicated in
parts 1 and 2 of respective Article if such actioveye committed by person who had
been earlier convicted of tax evasion or if suctioas led to actual underpayment into
budgets or state purpose fundsény large amounts.

* However, in accordance with part 4 of Article 2if2lee Code a person that committed
actions indicated in part 1 and part 2 of this deifor the first time shall be relieved
from the liability (before institution of respectivcourt action according to interpretation
of Constitutional Court of Ukraine) if such perdoed paid respective taxes, duties (other
mandatory payments) before institution of crimimabceeding against him/her and
reimbursed the damages caused to the state bpdstaent (financial sanctions, penal
interest).
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How to transform the abovementioned “considerabilatge” and “very large amounts” into the
clear quantitative indicators for specific casdascribed herebelow:

According to the footnote to Article 212 of the @od

» considerable amounts of monetary funds shall mean the sums of unpaiestaduties and
other mandatory payments which 1000 and more tiexesed the exemption limit (i.e.
non-taxable amount of income), stipulated by law,

» large amounts of monetary funds shall mean the sums of unpaidstaduties and other
mandatory payments which 3000 and more times extteedxemption limit, stipulated
by law,

» very large amounts shall mean the sums of unpaid taxes, duties ahner ashandatory
payments which 5000 and more times exceed the ex@mipnit, stipulated by law.

The term “exemption limit” is defined by the Law Okraine “On Personal Income Tax” of May
22, 2003 # 889-1V (hereinafter — “the Law # 88%jara. 22.5 of the Law # 889 stipulates the
following:

"If provisions of other laws contain reference to the exenption
limt then for the purpose of their inplenentation the sum of 17
Hryvnyas shall be used; however for provisions of admnistrative
and crimnal legislation with regard to qualification of crines

or offences the exenption Iimt shall be equal to the social tax
benefit as it is determined by sub-para. 6.1.1 of para. 6.1 of
Art. 6 of this Law for respective year (with account to the

provi sions of para. 22.4 of this Article).

According to para. 6.1.1 of the Law # 889 (versifiective since 2006) the social tax benefit is
equal to the amount of 50% of the minimum monthige set by the law as of th& df January
of reporting tax year.

To facilitate the qualification of the actions und@t. 212 of the Code herebelow we present
calculations of the minimum wage and social taxefiem the following table:

2006 2007 2008 2009 2010*
v'\ca'lg;m“m UAH 350 UAH 400 UAH 515 UAH 605 UAH 869
. UAH 350/ 100 | UAH 400/ 100 | UAH 515/100| UAH 605/ 100| UAH 869/ 100
Social tax fEA — * A — X EA — *EQ = *EQ =
N 50 = 50 = 50 = 50 = 50 =
UAH 175 UAH 200 UAH 257.5 UAH 3025 UAH 4345
Qualification | (UAH 350/ 100| (UAH 400 / 100| (UAH 515 / 100| (UAH 605 / 100| (UAH 869 / 100
under part 1of | *50)*1000= | *50)*1000 = | *50)*1000 = | *50)*1000 = | *50) * 1000 =
Art.2120of the | UAH 175,000 | UAH 200,000 | UAH 257,500 | UAH 302,500 | UAH 434,500

Code

Quialification
under part 2 of
Art. 212 of the
Code

(UAH 350/ 100
*50) * 3000 =
UAH 525,000

(UAH 400/ 100
*50) * 3000 =
UAH 600,000

(UAH 515/ 100
*50) * 3000 =
UAH 772,500

(UAH 605 / 100
*50) * 3000 =
UAH 907,500

(UAH 869 / 100
*50) * 3000 =
UAH 1 303,500

Quialification
under part 3 of
Art. 212 of the
Code

(UAH 350/ 100
* 50) * 5000 =
UAH 875,000

(UAH 400/ 100
* 50) * 5000 =
UAH 1,000,000

(UAH 515/ 100
*50) * 5000 =
UAH 1,287,500

(UAH 605 / 100
* 50) * 5000 =
UAH 1,512,500

(UAH 869 / 100
*50) * 5000 =
UAH 2,172,500

1According to the Law of Ukraine “On setting of sigbsnce minimum and minimum monthly wage” of Octop@, 2009 #1646-VI
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At the same time in order to qualify the offencéydmaxes, duties and other mandatory payments
which constitute the part of the tax system and were introduced by law shall be considered (as
stipulates part 1 of Art. 212 of the Code). Taxtydwther mandatory payment is defined is the
mandatory remittance into budget of certain levelstate purpose fund which is done by a
taxpayer in the order and under conditions stigdldiy tax laws of Ukraine. Hence some tax
obligations indicated in tax notification, issued the basis of tax examination, shall not be
considered to qualify the offence, i.e. only thensof taxes (duties) shall be considered without
sanctions.

The same conclusion is presented in the Resolofidtienum of the Supreme Court of Ukraine
of October 8, 2005 # 15. Thus, part 3 of para. flthis Resolution reads:

"For determnation of the sum of nonetary funds underpaid into
budget or state purpose fund as a result of evasion from taxes,
duties and other mandatory paynents fines and penal interest
shall not be taken into consideration."

In practice the situations may occur that the astion tax evasion are prolonged and take place
for more than a year.

For example, tax inspection carries out tax auldihe enterprise for the years 2007 and 2008. In
such case the issue arises what exemption limiit Isapplied for the purposes of qualification
as in fact exemption limits for 2007 and 2008 wdikerent. In 2007 exemption limit made
UAH 200 while in 2008 it makes UAH 257.5 (pleasterdo the Table above). Hence respective
marginal amounts for qualification under part aticle 212 of the Code will make:

- for the actions committed in 2007 - UAH 1,000,d®00 * UAH 200);
- for the actions committed in 2008 — UAH 1,287,%6®M00 * UAH 257.5).

The Supreme Court of Ukraine in part 2 of paraoflthe Resolution of Plenum of the Supreme
Court of Ukraine of October 8, 2005 # 15 and, mdearly, in Resolution of May 28, 2004 # 9
revealed its position in respect of the similauaiton which occurred in 2003 and 2004. Thus,
para. 3 of the latter of the above Resolutionssead

"To make a decision in respect of liability for the prol onged
offence or to give qualification of such offence in case sone of
the actions had been conmtted before the 1st of January 2004
while the others were commtted after this date, it is necessary

to proceed from the amount of exenption linmts or social tax
benefits calculated separately for each of the nentioned
periods."
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If upon the results of tax audit of different yedesg., 2007 and 2008) there is assessment of
taxes, underpaid into budget, it is likely that tdpealification under part 3 of Art. 212 of the
Code will be based on the aggregate amount of etremiimits determined separately for each
of the mentioned periods. In other words it is 3saey to determine the number of exemption
limits in the sum of underpaid taxes for 2007 aadycout similar calculations for 2008or
example, if the sum of assessed taxes in total makes UAH 1,280,000 and it is composed of two
sums assessed for different periods: (i) the sum assessed for 2007 is UAH 300,000 that makes
UAH 1,500 of exemption limits (300,000 / 200); and (ii) the sum assessed for 2008 is
UAH 980,000 that makes 3,805.8 of exemption limits (980,000 / 257.5). In total the overall sum
of assessed taxes in the discussed case will make 5,305.8 exemption limits (social tax benefits),
i.e. this amount exceeds 5,000 which is the minimum marginal threshold after exceeding of
which liability under part 3 of Art. 212 of the Code becomes applicable.

For the sake of completeness we note that in usletter we do not consider the issue whether
each of episodes for which the assessment of i@assnade shall be considered separately (as
separate offence) with separate application ofntlaeginal thresholds to each of these episodes
or respective assessments shall be summed up graoaged offence, composed of several
identical actions with single intent. Respectively, the dethanalysis of particular cases may
provide grounds to divide the total sum of assesarés into separate parts (which are in their
turn composed of identical actions) each of whiaéillde subject to separate qualification.

2.

The crucial moment is that according to Art. 212hef Code the liability for the intentional tax
evasion, committed by the official of an enterpriseapplicable in case such actions resulted in
actual underpayment into budgets or state purpose funds. Such underpatyrmay be
recognized as actual fact only in respect of tkesaacknowledged as subject to payment. This
acknowledgement occurs only as a result of theafleet tax reconciliation procedure, i.e. in
most cases after ruling of the court of appeal loa dubstance of tax litigation if taxpayer
appealed in due and timely manner. In other wood$y in case tax liabilities assessed to an
enterprise are considered to be agreed (recongcillee)grounds may occur to apply criminal
liability.

3.

As far as closing of the criminal proceeding is concerned we note the following. Part 4 of
Art. 212 of the Code stipulates that a person wé® dommitted actions envisaged in part 1 and
2 of this Article shall be relieved from the criralnliability if such person complies with the
following conditions: (i) before institution of eninal proceeding (ii) such person had paid taxes,
duties (mandatory payments); and reimbursed damegesed to the state by late payment
(financial sanctions, penal interest).

It should be mentioned that relief from the crintilnability is carried out only in case if the sum
of intentionally unpaid taxes is below the partarly large amounts (see the table above). That
is, if the criminal proceeding is initiated undearp3 of Art. 212 of the Code, the fact that the
taxes were paid doesn’t not relieve the person tlecriminal liability for tax evasion.

The second condition is stipulated somewhat unigiear proceeding from its literal reading it is
the person subject to criminal liability (i.e. tb#icial of enterprise) who shall pay tax liabigs
and financial sanctions. However, under effectiggidlation such payment does not impact
obligations of the enterprise to pay assesseddaxilies. That is that under such interpretation
tax liabilities and financial sanctions shall bedp@vice — by enterprise and its official.

4
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The other interpretation of this condition is tkta official of enterprise shall secure payment of
tax liabilities by enterprise via own actions. Téaare no clarifications, adopted by judicial
authorities, regarding application of part 4 of A212 of the Code. Therefore, it's difficult to
predict how this legal norm will be implementedoiractice. Yet, on practice, in all cases we are
aware of, the payment of tax liabilities and takgsenterprise was considered to be sufficient
condition to relieve its officials from criminakbility.

It shall also be noted that according to Art. 44haf Code relief from criminal liability is applied

exclusively by court. In other words payment of @sxand financial sanctions does not
automatically relieve person from criminal liakylit

* * %

The above letter presents the general statemermfimmation purposes only and as such may
not be practically used in specific cases withaofgssional advice.

Sincerely yours,
KM Partners

http: //www.km-partners.com
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