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Legal Alert V

4 sxoBTH 2010poky

Cmoco6no Haonuxicenusa no0amKo6020
ma oyx2anmepcwvKo2o 00Ky
y npoexmi Ilooamkoeozo Kodexcy

(onomaennii Legal Alert V Bix 20 cepmus 2010 p.)

Hywmepauiro crareii [Ipoexty ITonaTkoBoro kogexkcy
Ykpainu mogaHo y BiinmoBigHocTi 3 pegakuicio
nokymeHTy Bix 22 Bepecus 2010 poky.

Y NOsACHIOBANBHIA 3amuCIl O MPOEKTY
[TomaTkoBOTO KOJEKCY CTBEPIKYETHCS TIPO
CHAOIUINCEHHS nO0amK08020 ma
byxearmepcvko2o 00iKy» B YAaCTUHI MOJATKY
Ha npuOyrok miampuemctB  (pozmin Il
[MomaTkoBoro kojekcy). B meskux iHTEpB 10
npeactaBHuKaMu  MiHictepcTBa  (DiHAHCIB
YkpaiHu HaBiTh CTBEPDKYETHCS, MO TUIATHUK
MOJNaTKy 3MOXE€ CKJIaJaTh JeKjiapamniio 3
MOJaTKy Ha MNPUOYTOK Ha IMMiJACTaBl JaHUX

OyXTalTepChKOro 00JTIKYy. KopoTtko
po3risHeMo, uYd Oyae Il MOXIUBO Ha
MPaKTHIII.

3 ormsny Ha <GONMMKEHHS» BOX OOJIKIB Bif
[TomatkoBOoro Koaekcy Oymo © po3ymMHO
ouikyBaThd  mpuOIM3HO  Taky  (opmyny
BU3HAYCHHS 00’ ekTy OTIOJIaTKYBaHHSI.
«00’€KTOM  ONOJATKyBaHHS € MpHOYTOK,
BU3HAYCHUN y (iHAHCOBIM 3BITHOCTI, 3
ypaxyBaHHSIM TaKuUX TIOMpaBOK...». [ mami
MOkHa O OyJ0 BHKJIACTH CIUCOK KOPHUTYBaHb
no (inancoBoro mnpuOYTKY, SKIIO Taki €
HeoOXimHI Ha AyMmKy aBTopiB I[lomaTkoBoro
KOJIEKCY.

IIpote y Komekci, IO HOro 3amporOHYBaB
Kabiner MinicTpiB YkpaiHnu, WU iHIIAM
HUIIXOM.  OOYHUCIEHHS  OMNOJAaTKOBYBAHOTO
npuOyTKYy pO3TISIAETBCA SIK  OKpema Ta

October 4, 2010

Concerning harmonization of
tax and financial accounting
in the draft Tax Code

(update of the Legal Alert V dated August 4, 2010)

Numeration of Articlesof the draft Tax Code of
Ukraineisgiven in accordance with the version of
the document dated 22 September 2010.

In the explanatory notes to the draft Tax Code
it is said about‘harmonization of tax and
financial accounting” in the domain of
corporate profit tax (Sectiomll of the Tax
Code). In addition to that the representatives of
the Ministry of Finance of Ukraine announced
in the interviews that taxpayers would have the
opportunity to fill in corporate profit tax return
based on the data of financial accounting.
Herebelow we provide a brief review whether
the announced shift towards “harmonization”
was successful.

Given the declared “harmonization” of tax and
financial accounting one would reasonably
expect the following formula of assessment of
tax base: “tax base is book profit considering
the following adjustments...”. And then the list
of adjustments to book profit would follow, if
any would be considered necessary by the
authors of the Tax Code.

However, in the Tax Code, suggested for
discussion by the Cabinet of Ministers of
Ukraine, another approach was taken:
computation of taxable profit is regarded as



caMOCTIliHa pobora, TOOTO, naHi
OyxXraiurepchbkoro  oOJIKY, SK 1 3apas,

d)aKTI/I‘IHO HEC € OCHOBOK AJd CKJIaAaHHI

separate and independent work, which means
that data of financial accounting, in the same
way as it is nowde factoare not considered to

[IOJATKOBOI 3BITHOCTI.

Moxna norogutucs 3 MiHicTpoM (iHAHCIB,

oo  KOJAEKC  JIMCHO  3ampoBakKye Yy
110JIaTKOBOMY 00Ky OyXrajnrepchKui
NPUHIMIT  «HApaxyBaHHS Ta BIiJMOBIIHICTh

JIOXOJIB 1 BUTpAT». JOXOAHW TMOPIBHIOIOTHCS 3
BiJIMOBIJHUMH BUTPATaMH, 1 OTPUMaHa Pi3HUIISL
€ 00’€KTOM OmoJaTKyBaHHsA. Ajie K OyTH 3

peuToro MPUHIINIIIB, 0e3 SIKUX
OyXTaJITepPCHKUI OOJIIK HE € OyXTraaTepChKUM
oOmikoM, cepen SKUX, <«OO0ayHICTB» Ta

«IIPEBAIOBAHHS CYTHOCT1 HaJ POpMOIO»?

Kpim Toro, HOBUWi TepMiH B TOJaTKOBOMY
npaBi «co0iBapTiCTh TOBapiB, PoOIT, MOCIYT>,
X04 1 Haraaye OyXraaTepChbKHi TEpMiH, MPOTE

HaBpsAJ YM 1€ JIO3BOJUTH 3aCTOCYBaTH
«OyXTalNTEePChKY co01BapTICTH» TUTSt
NOJATKOBUX LiJeH depe3 JesKi po30iKHOCTI,
HaINpHKIaz, B amMopTH3arlii. Onnak,

BOauaeThCsl, [0 I[IOBHA BIAIMOBIAHICTE MIXK
HAMH 1 He Oyla METOI aBTOPIB, OCKIIBKH
HaBiTh y MOSICHIOBAJIBHIN 3amucii 10 MPOEKTY
KOJIEKCY CKa3aHo, IO «Gumpamul, o8 A3aui i3
peanizayiero ... mosapis (nocunye), ...3a ceoim
CKIA0OM € aHano2iyHuMu 00 cobisapmocmi
peanizoeanoi npooykyii...». AHaJIOTIYHUMH, a
HE TOTOKHUMH 200 OJTHAKOBUMH.

Takox cKJIaaeTbcs Bpa)XeHHs, 110 OCHOBHOIO
LTI, AKY NepecitiTyBanu aBTOpHU
[TonatkoBoro  konmekcy, Oylo  CyTTeBe
3aTpUMaHHS TIOSIBM BUTPAT y MOAATKOBIi
neknaparitii. Tak, Mg BUTIAIOM <GOJNMKCHHS
IBOX OOJNIKIB», aBTOpaM KOACKCY HapemTi
BJAJIOCSl 3arajJibMyBaTW JEKJIapyBaHHS THUX
BUTpAT, SKi CKIQJal0Th  «c00IBapTICTH»
TOBapiB 10 MOMEHTY peati3allii TaKux TOBapiB.
SIkmo 3apa3 rajJbMyIOTHCS JIMIIE MaTepiasbHi
Butpatd (duepes MexaHisMm 1.5.9), 10 3
HaOpaHHAM  YHMHHOCTI  KOJEKCOM  CIOJH
JIOJIaAyThCs TaKOXX BUTpPATH HA OIUIATy Mparll
pazoM 13  COILIaNbHUMHU  HapaxyBaHHSMHU,
MOCIYTM  Bil  CTOPOHHIX  MiJANPHEMCTB,
amopTH3allisg, OpeH/a..., To0To, Bce Te, 4Oro i
JIOMarajiucss TOJATKIBII 3 MOMEHTY BHXOIY
3akoHy VYkpaimm «lIpo  omnoparkyBaHHs
NpUOYTKY MiANPUEMCTB» B peaakiiii 1997poky
(3ramaiiMo 1XHI BHUMOTHM TMPO BKJIFOUYEHHS [0

be the basis for completing tax reports.

One may agree with the Minister of Finance,
that the Code indeed introduces into the tax
accounting such principle of financial
accounting as “accrual basis accounting and
matching of revenues and expenses”: revenues
should be matched against respective expenses
and the difference received is subject to
taxation. But what about other principles,
among which “prudence” and “substance over
form”, which are essentials of financial
accounting?

In addition it is very unlikely that even
implementation of the new term in the tax law
“cost of goods, works, services”, despite its
similarity to the one wused in financial
accounting, would give opportunity to use “the
book cost” in tax accounting due to certain
discrepancies, for example, in depreciation.
However, we may conclude that the authors
did not aim to achieve entire conformity
between them, since in the explanatory notes to
the draft Tax Code it is mentioned tHahe
structure of the expenses related to sale of ...
goods (services), ... is simil&w the one of the
cost of goods sold...”Comparable, but not
identical or the same.

While reading the draft Tax Code one may
have the impression, that the main objective of
the authors of the Tax Code was considerable
delay of the moment when expenses appear in
tax return. Thus, under the guise of
“harmonization of tax and financial
accounting” the authors of the Tax Code at last
managed to freeze in tax accounting those
expenses which relate to “cost” of goods until
the moment such goods are sold. While
currently only material costs are blocked (by
the mechanism set in clause 5.9.), after the Tax
Code is adopted it will block also payroll
related expenses along with social insurance
expenses, services supplied by third parties,
depreciation, lease ... in other words
everything that the tax authorities have striven
for since the Law “On Corporate Profit Tax” in
the version of 1997 became effective (let us
recall their requirements that the value of



Pospaxynky 3a 11.5.9 gcboco 3amumiky crarTi
«['oTOBa TMpPOAYKINsI», a HE TUIBKH i
MmarepianbHOl CKIIago0Bo1). A 1010 ¢axTy, 110
aBTOPU KOJIEKCY B1IMOBUIINCS BiJ
OIO/IATKYBaHHS TIepeNoIUiaT Ta aBaHCIB, TO
el Kpok € abcomoTHO 0e3007iCHUM IS
OI0/KETY: 3a ICHYIOUOTO TIOPSIAKY Y TIPOJIABIIS,
10 OTPUMYE aBAHC, 301IBIIYIOTHCS TOXOAH, a
B mokymms (ToOTo, IUIaTHHKA aBaHCY)
30UTBITYIOTBCS BUTPATH, MO OaaHCYETHCS B
3arajibHOJIEPKaBHOMY MacITaoi.

o crocyerbes 00Ky A0XOAIB, TO HaueOTO
«HAONMKAIOUU» MOMEHM 30i1buleHHsT 00X00i8
y MOAATKOBOMY OOJIKY JI0 TaKOTO MOMEHTY Y
OyXTaJITepChKOMY OOJIIKY, aBTOPU KOJEKCY Yy
nyHkTi 137.1ct. 137Po3ainy Il «lomarok Ha
NpUOYTOK MIiANPUEMCTBY» TPUB’ A3aJId HOTO 10
oamu nepexooy npaea 81AacHOCmI: «noxin Bin

peanizaunil ToBapiB BM3HAETLCHA 3a IaTO
nepexony IMOKyIleBl mopaBa BJIACHOCT1 Ha

TaKuUil TOBap».

Pasom 3 mum ciix HarazgaTy, o0 BiAIIOBIAHO 10
n. 8 [TonoxeHHs (cranmapry)
oyxranrepcskoro ooumiky 15 Jloxin” (Hamami —
«[1CBO 15») noxin (Bupyuka) Bia peamizariii
npoaykiii  (roBapiB,  IHIIHX  aKTHUBIB)
BU3HAETHCS B pa3i HASIBHOCTI BCIX HAaBEIEHUX
HUKYE YMOB:

(1) mokymueBi mepemaHi pUMKU i
BUTOJIM, TIOB'SI3aHI 3 TIPaBOM BJIACHOCTI Ha
NPOAYKIito (TOBap, IHIINI aKTUB);

(2) mignpueMcTBO HE  3AIHCHIOE
Hajaxl  YOpaBIiHHSA Ta  KOHTpPOJb  3a
peaxizoBaHOIO MIPOTYKITIE€F0 (toBapammu,

IHIITMMH aKTHBaMH);

(3) cyma moxomy (BHpyYKa) MOXKe
OyTH JTOCTOBIPHO BU3HAYCHA;

(4) € BIEBHEHICTB, 110 B pe3yJbTaTi
orepauii BiOyeThCs 301TbIICHHS
€KOHOMIYHUX BUTO]I ITAMPUEMCTBA, a BUTPATH,
NOB'A3aHI 3 III€I0 OIEpali€lo, MOXYTb OyTH
JIOCTOBIPHO BU3HAYCHI.

Sx BUAHO 13 HABEJACHOrO  TOJOKEHHS
[ICBO 15, Bu3HaHHA Yy OyXrajaTepcbKOMY
00JiKy  noxomy  BimOyBaeTbcsi y  pasi

3aJI0BOJICHHS HM3KU KPHUTEPiiB, MPU UYOMY B
YKOJTHOMY 3 HUX HE HIeThCsI PO Mepexi mpaBa
BiacHocTi. Mabyts, aBtopu IlogaTtkoBoro
KOJIEKCY BHPIMIUIN CHPOCTUTH Y KOACKCI
nonoxkeHHs [ICBO 15. A 4 oGrpyHTOBaHO II€,

“Finished products”, rather than the value of
inventory, should be included into
Calculation under clause 5.9). As to the fact
that the authors of the Code eliminated taxation
of advance payments and prepayments, this
step is absolutely painless for the state budget:
under effective rules the seller receiving
advance payment increases its income while
the buyer (making advance payment) increases
deductable expenses, which is balanced at the
state level.

As regards accounting of income, the authors
of the Tax Code, as if “harmonizing” the
moment when income should be recognised
tax accounting with the one in financial
accounting, linked it to thdate of transfer of
titte. Namely, in para. 137.1 of Article 137 of
Sectionlll “Corporate Profit Tax” it is said

that “income from sale of goods shall
be recognis ed on the date of transfer
of title to such goods to the buyer”.

At the same time it should be noted, that
according to para.8 of the Regulations
(Standard) on Financial Accounting 15
“Revenue” (hereinafter - «RSFA 15») revenue
(proceeds) from sale of goods (products, other
assets) should be recognised when all the
following conditions have been satisfied:

(1) risks and rewards of ownership of the
products (goods, other assets) are
transferred to the buyer;
the  enterprise retains neither
managerial involvement nor effective
control over the products (goods, other
assets) sold;

(3) the amount of revenue can be measured
reliably;

(4) it is probable that the economic
benefits associated with the transaction
will flow to the enterprise and the costs
incurred in respect of the transaction
can be measured reliably.

(2)

As we can see from the cited provision of
RSFA 15, recognition of revenue in financial

accounting depends on several criteria, and
none of such criteria mentions the transfer of
title. It looks like the authors of the Tax Code

decided to simplify the provisions of RSFA 15

in the Tax Code. But is this approach

reasonable?



1 9M TaKWW MiIXig BIpHUIA?

Sk HaBeneHO BHILE, OJHIEID 3 YMOB JUIS
BU3HAHHS JOXOJy € TepefaHHs MOKYIIIEeBi
«pU3UKIB W BUTOJ, TOB'SI3aHUX 3 TIPABOM
BJIACHOCTI Ha TPONYKIit0 (TOBap, IHIIWI
akTuB)». UM IOpiBHIOE HaBEACHUN KpHUTEpiit
«Iepexoy TOKYIIEBI MpaBa BIACHOCTI Ha
TaKUi TOBap», MPO IO HAETHCA Y TPOEKTI
[TogaTkoBOTO KOAEKCY?

JliticHO, ICHYIOTh BHUNAIKHU, KOJIH TEpPexiy
pU3HMKIB ¥ BHUTOJ, IIOB SI3aHUX 13 TIPaBOM
BJIACHOCTI,  BiAOYyBa€TbCcs  OAHOYACHO 13
IepexoJoM IpaBa BIacHOCTi. B Toi ke wac
n. 1 cr. 668 lluBinpHOrO KOAEKCY YKpaiHu
nepeabavae, IO  pu3uK  BUIAJKOBOTO
3HUILIEHHS a00 BHIIAJKOBOTO MOIIKOJKEHHS
TOBapy NEPEXOIUTh A0 TMOKYIIS 3 MOMEHTY
nepedaHHss WOMY TOBapiB, SKIIO IHIIE HE
BCTaHOBIIEHO JIOTOBOPOM 200 3aKOHOM.

B cBow uepry MOMEHT MepelaHHS TOBapiB
BU3HAYAETHCS 3 ypaxyBaHHAIM 4. 2 cT. 334 Ta
cT. 664 IluBiIBHOTO  KOAEKCY  YKpaiHH.
3okpema 4. 2 cT. 334 [{UBIIBHOTO KOJEKCY
YKpaﬁHlHepeH6aqa€,HK)"HepenaHHHM MamvHa

BBaXaeTbCd BpydYeHHs Joro HabyBaueBi
abo nepeBisHukOBi, opranizaunii 3B' 93Ky
TOmWO IOJI BlOnpaBJIeHHS, repecusiaHHAg
HabyBaueBi MamHa, BiOuyXeHOTO tes
3000B' gs3aHHa OOCTaBKM. [0 IIepenaHHs
MarHa npupiBHOETHCS BPYy4YeEHHS
KOHOCaMeHTa abo iHmoro TOBapPHO-

PO3NOPANUOTO NOKYMEHTa Ha MarHo” .

B cBoro uyepry ct. 664 1{uBiTbHOTO KOJIEKCY

VKkpaiHHM  BCTaHOBJIOE, I0: “060B' az0k
nponaBllsg nepenaTu TOBApP MOKYIMIIEB 1
BBaXaeTbCd BUKOHAHMM Yy MOMEHT:

1) =Bpyyenmns wTomBapy HNOKyHHeBi,
AKIO OOTOBOPOM BCTAHOBJIEHUI O0OOB' 430K
nponaBliga OOCTaBUTUM TOBap,

2) HagaHHS ToBapy B
POBHNOPAAXEHHS IOKYNIsI, SKIWO TOBap Mae
Oy THn nepenaHum IOKYyIILeBi 3a

MiClIe3HAXOIXEHHAM TOBAapPY.

IOTOBOPOM KYII1BJIi- mpomaxy Moxe
Oy THU BCTAaHOBJIEHUMN 1 HumMMm MOMEHT
BMKOHAHHA MpolaBleM o60B' 43Ky nepenartu
TOBap.

ToBap BBaXaeTbCHd
POBMNOPSAIXEHHS TMOKYIIlS, HSKIO Yy CTPOK,
BCTAHOBJIEHUM HOOTOBOPOM, B1iH TOTOBUM IO
IepelaHHa I[OKYILeBl Yy HajiexHoOMy Micui

HaOaHUM v

As it was mentioned above, one of the
conditions for recognising of revenue is the
transfer to the buyer of “risks and rewards of
ownership of the products (goods, other
assets)”. Is this condition equal to “transfer to
the buyer of title to such goods”, mentioned in
the draft Tax Code?

Surely, on certain occasions transfer of risks
and rewards of ownership takes place
simultaneously with the transfer of title.
However, para. 1 of Article 668 of the Civil
Code of Ukraine stipulates that thiesk of
accidental loss of or accidental damage to the
goods shall pass to the buyer at the moment the
goods aredelivered to the buyer, unless
otherwise is stipulated by the contract or by the
law.

At the same time the moment of delivery of
goods should be determined considering part 2
of Article 334 and Article 664 of the Civil
Code of Ukraine. In particular part 2 of Article

334 of the Civil Code of Ukraine provides that
.the goods shall be deemed delivered

upon handing them over to th e
purchaser or carrier , communication
organisation etc. for dispatching,
transmission to the purchaser of

goods, where the seller is not bound

to deliver the goods. Handing over of

the bill of lading or other document

controlling the disposition of the

goods shall be equal to delivery of

goods”.

Article 664 of the Civil Code of Ukraine states
that: “The obligation of the seller to

deliver the goods to the buyer
consists:
1) in handing the goods over to

the buyer, if the contract provides
for such obligation;

2) in placing the goods at the
buyer's disposal , if the goods shall
be delivered at a particular place
where the goods are placed.

The purchase- sale contract may provide

for another moment at which the
obligation of the seller to deliver
the goods shall be deemed fulfilled.

The goods shall be deemed to be placed

at the buyer’s disposal provided that

within the term set by the contract

the goods, ready to be delivered, are




i nokyneub noiHdopMOBaHMM PO  le.
ToToBUM OO IepelaHHS ToBap I[IOBMHEH
OyTy BiANOBiIOHMM UMHOM 1IeHTHUOIKOBaAHUM
ong  uijer uboro  OOTOBOPY, 30KpeMa
IJISSXOM MapKyBaHHS

2. fxmo 3 OOToOBOPY KyIniBji-

npomaxy He BUIIMBAE OOOB' S30K NPOAaBIA
OOCTAaBUTM TOBap abo MnepemaTu TOBaAp Y
MoTo MilcClLes3HaxOmKeHH]1, obBoB' A30K
npomaBLig nepenaTtu TOBAap OKYyILEeB1
BBAXac€TbCHa BUKOHAHMM Yy MOMEHT BJ3paui
ToBapy HepeBisHuMkoBi abo opraHisamii
3B' A3Ky IOJI4 OOCTaBKM MOKyILesBi’.

BpaxoByloun HaBeleHI MOJIOKEHHS, MOMEHT
nepefaHHss TOBapiB MOKYMIEBi, a OTXKe 1
MOMEHT IePEX0/ly PU3HKIB, MOKE BU3HAYATHUCH
pizHuM unHOM. Hampukiiaz:

1. saxmo JIOTOBIP
nepea0davae  JIOCTaBKy  IMPOAABLEM
CBOIX TOBapiB Ha CKJAJ IOKYIIII,
MOMEHTOM nepeanHs TOBapiB
noKymieBi (a omkKe 1  PH3HKIB
BUIIAJIKOBOTO SHUILIECHHS abo
BHUIIaJIKOBOTO TIOIIKO/KEHHS TOBapy)
Oyze MOMEHT Iiepeiadi  TOBapiB
MOKYMIIEB1 HA CKJIaJll MTOKYIIIIS;

2. KOO JIOTOBIp HE
nepenabavae 3000B’sI3aHHS JOCTABUTH
TOBap, MOMEHTOM IE€pPEIaHHs TOBapiB
(a omke 1 pH3HKIB) MOKYIIEBI Oyie
MOMEHT BpPYUYECHHS TOBapiB
MEePEBI3HUKOBI,

3.  AKIO JOTOBIp
BCTAHOBJIIOE 1HIIII YMOBH TNE€pEaHHs Ta
Nepexoay  PU3UKIB, TO  THTAHHA
BU3HAYCHHS  MOMEHTY  NEepelaHHs
TOBAapiB TOKYMIEBI Ta  MEPEeXoay
pU3UKIB Ha HUX MIOBHHHO
BUDIIIYBaTUCh B  3QJIGKHOCTI  BiX
KOHKPETHUX YMOB JIOTOBODY.

3a3HaueHl TpaBWIa TaKOX  BIAMOBITAIOTH
ymoBaM Iakorepmc 2000, mn. A4 axux
BH3HAYA€E YMOBH IOCTaBKH 1 MOMEHT, B KU
TOBapH € TepeAaHuMu  (MIOCTABJICHUMU)
MOKyMIeBi. B 3amexHOCTI Big  BHIAAKY
MOMEHTOM TIepeJaHHS MOXKe OyTH MOMEHT
BIJIIIYCKY TOBapiB i3 CKJIaay MpojaBil (SKIIIO,
HANPUKJIA], yMOBaMHU IIOCTaBKU € YMOBH
EXW-ckmang  mpomaBmst), abo  MOMEHT
HiepelaHHs TOBApiB Ha CKJIAMAl MOKYMI (SKILO,
Harnpukiaza, ymoBamu noctaBku € DDP-cknan
MOKYIIIS), a00 1HIIUH MOMEHT B 3aJIeKHOCTI
BiJI yMOB MOCTaBKH. [Ipy mibOMy BiMOBITHO 710

placed at the due place and the buyer

is informed about it.
to be delivered shall

The goods ready
be properly

identified for the purposes of this
contract, in particular, by means of
labelling.

2. If under the terms of the purchase-
sale contract the seller is not bound
to deliver goods at any particular

place, obl igation of the seller
consists in handing the goods over to
the carrier or communication

organisation for transmission to the

buyer”.

Considering the cited above provisions, the
moment when goods are deemed to be
delivered to the buyer, and, consequently, the

moment of passing

the risks might be

determined in different ways. For example:

1.

The

compliance with

if the contract provides for delivery by
the seller of the goods to the warehouse
of the buyer, the moment of delivery
(and passing of risks of accidental loss
of or accidental damage to the goods) is
the moment when the goods are
delivered to the buyer at the warehouse
of the buyer;

if the contract does not provide for the
obligation of the seller to deliver goods
at any particular place, the moment of
delivery (and passing of risks) is the
moment when the goods are handed
over to the carrier;

if the contract provides for other terms
and conditions of delivery and passing
of the risks, the moment of delivery
and passing of risks should be
determined  depending on the
conditions of the contract.

rules discussed above are also in
Incoterms 2000, where

clause A.4 sets the conditions of delivery and
specifies the moment when the goods are
delivered to the buyer. Depending on the case

the goods might be deemed to be delivered
when the goods are placed at the disposal of
the buyer at the warehouse of the seller (if, for

example, the goods are delivered on EXW —
seller's warehouse terms), or when the goods
are placed at the disposal of the buyer at the
buyer’'s warehouse (if, for example, the goods
are delivered on DDP - buyer's warehouse



n. A.5, n. B.5 Iaxorepmc 2000 3a 3aranbHUM
NPABUJIOM PH3HMKH TMEPEXOAATh BiJ MPOIaBIIs
JI0 TIOKYIIIS B MOMEHT IMOCTaBKH ([IepeaaHHs)
TOBApiB MOKYTIIIEBI.

Sk 6aunmo, LluBinmpHUI KoJekc YKpaiHU Ta
npaBuia [akorepmc 2000 xoMHHUM YHHOM HE
MOB’ SI3YIOTh MOMEHT TIEPEXOJy PHU3HKIB 13
nepexooM IMpaBa BiacHocTi. [li MomeHTH
MOXYTh CHIBIAJATH, JIUIIC SKIIO IE TPSIMO
BCTaHOBJICHO Y JIOTOBODI.

Cimig TakoX BII3HAYWTH, IO BIAMOBIIHO IO
I10JIO’KEHD MixHapOIHUX CTaHJapTIB
oyxrantepcekoro obOmiky 2000 fagami —
“MCBO”) 3anmoBosieHHs kputepito (1), sKuii €
anajoriuauM kpurepito [ICBO 15, mo Hapasi
O0OTOBOPIOETHCS, HE CTABUTHCS B 3IICKHICTH
BiJI TOTO, YM TMEPEUIIO MPaBO BIACHOCTI Ha
peanmizoBaHMii TOBap BiA MpOJABUA 0
noKynil, 4u Hi. 30kpema, y m. 15 MCBO 18
LHoxin” (B peakiii 1993)rosopurbes:

.Y OinmpmocTi BuNankiB Iepenaua

terms), or in other moment depending on terms
of delivery. At the same time according to
clauses A.5, B.5 of Incoterms 2000 under the
general rule the risks pass from the seller to the
buyer at the moment of delivery of goods to
the buyer.

As we may see, neither the rules set in the
Civil Code of Ukraine nor those in
Incoterms 2000 associate the moment, when
the risks pass, with the moment of transfer of
title to goods. These moments might concur
provided that it is directly stated in the
contract.

We should also note that according to the
International Accounting Standards
(hereinafter — “IAS”) the fact, whether title to
goods was transferred from the seller to the
buyer or not, is irrelevant to condition (1),
which is similar to the condition set by
RSFA 15, discussed herein. In particular, in

clause 15 of the IAS 18 “Revenue”
(revised 1993) it is stated:
“In most cases, the transfer of the

risks and rewards of ownership

coincides with the transfer of the
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Takum ymnom 1 MCBO He T1OB SA3YIOThH
BUHUKHEHHS JOXOIy Y OyXraiarepcbKoMy
00JTIKY 13 IEPEeX010M ITpaBa BJIACHOCTI.

OTxe HEe TOBOpAYM BXKE MPO IHINI YMOBH,
HACTAHHS SIKMX BUMAraeThCs ISl BHU3HAHHS
JIOXOy y OyXTaJITepChbKOMY OOIKY, Y MOMEHT
nepexoay mpaBa BIACHOCTI NMEPIIU KPUTEPIH,
3a IKUM BH3HAETHCS JOXIJ y OyXTraaTepCbKoMy

! IuryeTrbes 3a BUAAHHAM MDKHApOIHI CTaHIAPTH
oyxranrepcekoro ooiky 2000/Ilepexit. 3 aHriL. 3a pej.
C.0. Tonogra./-K.: denepauis npodeciitHnx
OyxranrepiB 1 ayautopiB Ykpainu, 2000.-1272 c.,
ctop. 408. Hamenene mnonoxenus m 15 MCBO 18
»Joxin” 3anumeHe 0e3 3MiH 1 y HACTYIHHMX pPEAaKLisX
MiXHapOAHUX CTaHIAPTIB OyXranTepcbKoro oOIIiKy.

We may see that the IAS do not associate
recognition of revenue in financial accounting
with the transfer of title either.

That means that even without discussing other
conditions that should be satisfied for
recognising book revenue, the first condition
Is not always met at the moment of transfer of
title. Thus, in financial accounting revenue is



00JIIKy, HE 3aBXIW BUKOHYETHCA. A OTKE
JIOXi7 y OyXraaTepCchbKoMy OOJIIKYy HE 3aBXKIU
BU3HAETHCI B MOMEHT IIEpexojly IIpaBa
BJIACHOCTI Ha TOBap M0 MOKYIIIIS.

Bim3HaunMo, 1m0 Ha TepIIMA  TOTJIALN,
BU3HAHHS JOXOAY 3a MOMEHTOM TIIE€pPEXOay
npaBa BJIACHOCTI, MOXJIMBO, 1 CIPOCTHIO O
JKUTTS TUIATHUKIB TOAATKIB. AJKe He Tpebda
BXXK€ BH3HAYaTH MOMEHM  BIOBAHMANCEHHS
TOBApiB, KU BUKOPHCTOBYETHCA SIK OJHA 13
oI JJIs 1iIel airodoro 3akoHy. Haramaemo,
mo ueil TepmiH B 3akoHi Ykpainum <«lIpo
OTIOJIATKYBaHHS ~ MPUOYTKY  MiANPHEMCTB»
npsMO He BU3HaueHWU. Lle B cBOw0 uepry y
JNEesSKUX BUIMAIKAX BHUKIUKAE CYNEPEUYKH 13
MONATKIBIIMU 3 TPUBOAY TOTO, KOJH
B1IOYBAETHCS BiIBAHTAXXEHHS B paMKax Ti€l 4
1HIIO1 TOCMIOAAPCHKOI Omeparii, a 0TKe 1 KOJIu
Tpeba BU3HABATH JOXOJIH.

3a 3anpononoBanoro y [logaTkoBoMy Koaekci
nmiaxony He Tpeba Oynme mepeBipATH i
HasBHICTP B KOXXHOMY BHUINAIKy YOTHPHOX
KpUTEpiiB, M0 mnependadeHi isi BU3HAHHS
JOXONy Yy OyXrajTepcbkoMy OOJIIKY Ta € B
MEBHIN Mipi OIIIHOYHUMH, a OTKE 3aJIe)KaTh Bij
cy0’ eKTHBHOTO (haKTOpYy.

B TOi1 ke dac, SKIIO BH3HAHHS HOXOIIB UIA
MOJNAaTKOBUX IIield Oyme BigOyBaTuch 3a
MOMEHTOM TIEpeXOJly IpaBa BJIIACHOCTi, TO HE
CJIIJI TaK 3aroB3ATO JEKJIapyBaTH 30JMKEHHS
MOJATKOBOTO OOJIIKY 13 OyXTaJTepChKHM,
aJKe, BUXOAWTH, IO 1€ 30BCIM He Tak. Kpim
TOTO, CJIiJI MaTH Ha yBa3i, IO II€ MOJOXKCHHS
MOJKE€ CTaTH MPEAMETOM 3JIOBXKHBAaHb. YSBIThH
co01 BHMAa0K, KOJIM TOBAp BXKE MOCTABJICHHH 1
BUKOPUCTOBYETHCSI 3aMOBHUKOM (HAIPUKIIA,
SIKeCh KOMILUICKCHE O00JaJHaHHs), OIulata 3a
HBOTO B)K€ 3/IHCHEHa, a 3TiJHO 3 YMOBaMH
KOHTPAaKTy TMpaBO BJIACHOCTI HAa HBOTO
MEPEXOIUTh Yepe3 AeCSITh POKiB...

3acaokoro  3amumaeThed IS HAc 1
npuszHaueHHs 1. 137.4 ct. 137 Pozgimy III
«[lomatox Ha mpUOYTOK  MiAMPHUEMCTB»
[TogaTkoBOTO KOAEKCY, KU BCTAHOBHB uje

0O0HY NaTy BUHUKHEHHS JI0XO/Y:

«JlaTow OTpMMaHHS JOXOoOiB, HAK1

BPaxoOBYITLCHA IJiS BM3HaueHHa 06' ekTa
ONMOoImaTKyBaHHSH, e BBiTHMM Hepiom, B
SAKOMY Taki OOXOnOu Y TBOPMIINCS,

HesaJIexXHO Bin @aK‘I‘M‘{HOI‘O HaIXOIOXEeHHA

not always recognised at the moment of
transfer of title to the buyer.

It should be noted that at first glance one may
conclude that recognition of income at the
moment of transfer of title would facilitate tax
accounting. Under such approach one should
not determine themoment of shipmenof
goods, which is used as one of the events for
the purposes of effective law. We would like to
remind that this term is not defined in the Law
“On Corporate Profit Tax”. Lack of definition
of this term for the tax purposes brings about
disputes with the tax authorities regarding the
issues when shipment takes place for the
purposes of this or that transaction and,
therefore, when income should be recognised.

Under the approach taken in the draft Tax
Code one should not analyze whether all of the
4 conditions for recognising book revenue are
met in each particular case, which, to a certain
extent, are evaluative, i.e. depend on subjective
factor.

At the same time if income for tax purposes is
recognised at the moment of transfer of title,
harmonization of tax and financial accounting
should not be declared so zealously, since it is
far from being the truth. Apart from the said
one should keep in mind that the discussed
provision might be subject to misuse. Let us,
for example, imagine the case when the goods
have been supplied and are used by the client
(for example, complex equipment), the client
paid for such goods, while the contract
provides that title to the goods shall be
transferred after ten years...

The Tax Code contains also quitgy/sterious
clause 137.4 of Article 137 of Section Il
“Corporate Profit Tax” which provides fame

moredate for recognising income:
“The date of receipt of income, which
shall be accounted for the purposes of
evaluation of tax base, shall be the
repor ted period during which such
income appeared, regardless actual
receipt of funds ( accrual method),



BMB3HAUEHUN
IYHKTY Ta

xomTis ( MeTonm HapaxyBaHBb),
3 ypaxyBaHHAM HOPM LBOTO
crarri 159 uvoro poszmismy.»

IIlo » me 3a moxis, KOJW HOXIJ BBaXKa€ThCS
TaKuM, 10 ymeopugca? SIkiit monii HeoOXiaHO
BIIIaBaTH TIepeBary IiJl 4Yac CKJIaJaHHS
Jexnapanii 3 MOJaTKy Ha NPUOYTOK: Oami
nepexody mnpasa  eiacHocmi  abo  dami
ymeopeHus 00x00y? TIpoekT Kolekcy He nae
BIIIOBIZEN HA Il NUTAaHHSI. MU MOXKEMO JIUIIE
3noraayBatucs, o 1. 134.4€ aBTOpU30BaHUM
nepekazoMm  cT. 43akony Ykpainm  «lIpo
Oyxrantepcbkuid 00K Ta (piHAHCOBY 3BITHICTb
B YKpaiHi», a camMe TOro HOTo IOJIOKEHHS,
SIKUM PO3KPUBAETHCS TPUHIUI «HAPAXYBAHHS
Ta BIJIMOBIIHICTH JIOXO/IIB 1 BUTPAT».

«[lpy UbBOMY HOXOIM 1 BUTPATHU
BimoBpaxawnTbCcs B OyXTraJlTepCbKOMY
obJiky Ta binaHcoBiM 3BiTHOCT1 B
MOMEHT 1xX BUMHMKHEHHHA, He3aJIeXHO BlnO

maTy HaAIXOIXeHHs afo CIJjaTy TI'POUOBUX
KOWTiB».

OpHak Ha BIAMIHY BiJ 3raJaHOro 3aKoHY,
1n.134.4 npoekty IlomaTkoBOoro KOJEKCy HE
P03’ ACHIOE HOPMY, a JIUIIIE J0/1a€ TUTyTaHUHH.

Crnig TakoX 3ayBaXUTH, IO BIIMOBIIHO [0
[TopatkoBoro  koxekcy (m. 180.1 cr. 180
po3niny V «llogaTok Ha J0JaHy BapTiCTh»)
JUTS TiJICH BH3HAYEHHS MOMEHTY BHHHKHCHHS
30008 s13aHb 13 [1/IB BUKOpPUCTOBYETHCS TOM
caMU{ TIPUHIMI, 10 ¥ y AII0OYOMY 3aKOHi, a
camMe 3a Mepmor 13  JBOX  TOJIMH:
«BIIBAaHTOKEHHS» ab0 «gaTa 3apaxyBaHHS
KOIITIB BiJl MOKYITIISI».

OT1xe mpo sike «GOIMKEHHSI» Ta «CIPOILIEHHS»
Wae MoBa, KOJIM 3aMICTh [ABOX IIO;iH, dKi
Hapa3l MaeMO Yy YHHHOMY I0JIaTKOBOMY
3aKOHOJABCTBI, OyneMO MaTH IIOHAWMEHIIIE
TPU: 6I0BAHMAIICEHHS, 3APAXYBAHHA KOWMIB 1
nepexio npasa enachocmi? Tox MOXHA
BIIEBHEHO CTBEp/UKYBAaTH, 10 s  THUX
OyxranTepiB, fIKi YITKO JOTPUMYBATHUMYThCS
BUMOT CTaHJApTiB OyXTrajaTepCchKoro OOJIKYy
(s winedr QiHaHCOBOI 3BITHOCTI) Ta BHMOT
[TogaTkoBoOro Kojekcy (s Iijiel moaaTKoBol
3BITHOCTI), pOOOTH @K HisIK HE TIOMEHIIIAE.

3 moBaroro,
KM Ilapmnepu

set
of this

determined considering the rules
in this clause and Article 159
Section”.

What should be understood as the event, when
income appeared? Which of the events should
be treated as prevailing: the date, when the title
is transferred, or the date, when income
appeared? The draft Tax Code does not answer
these questions. We may only assume that
clause 137.4. is the authorized version of
Article 4 of the Law “On Accounting and
Financial Reporting in Ukraine”, in particular
of the paragraph clarifying the principle of
“accrual basis accounting and matching of

revenues and expenses”:

«Revenue and expenses shall be
recognis ed in books and financial
statements at the moment such revenue
or expenses appear, regardless the
date of receipt or payment of funds”.

However, unlike the cited Law, clause 134.4 of
the draft Tax Code does not clarify the rule,
but rather adds confusion.

It should be also noted, that the Tax Code
(clause 180.1 of Article 180 of SectionV
“Value Added Tax”) uses the same principle
for the purposes of recognising of VAT
liabilities as is used currently in the effective
law. Namely, VAT liabilites shall be
recognised at the earlier of two events:
“shipment” or “date of crediting of buyer’s
funds to the bank account”.

Considering the above, why declare
“harmonization” and “simplification” in the
circumstances when instead of two events,
provided for in the tax laws as effective, we
will have at least threeshipment, crediting of
funds to the bank accouahdtransfer of titl&
Thus, one may unambiguously state, that for
those bookkeepers, who adhere to the
requirements of accounting standards (for the
purposes of financial statements) and
requirements of the Tax Code (for the purposes
of tax reporting), less scope of work is not
expected.

Sincerely yours,
KM Partners



