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Cmocosno 6u3sHaYeHHA MEPMIHY <POATMI»
014 yinei noo0amKo06020 3aKOH00A6CMEd,

a makosc hopmysanna eumpam y uacmuni
poanmi,cniauenux Ha KOpucmao
Hepe3udenmie,8ionoeioHo 00 NPoexKnLy
Ilooamkoeo2o Kodexkcy,nodanozo 0o
Bepxoenoi Paou Ykpainu 21 eepecna 2010

POKy

VY Legal Alert VImu posrisaanyu nuTaHHsS Tpo
HEJOJNIKM Yy  BHU3HAYECHHI  <«QOSUITI» Yy
HOTNEepPEeTHLOMY MPOEKTI [TomaTtkoBorO
KOJIEKCY, 10 OyB 3anpornoHoBanuii KaGineTom
MinictpiB Ykpainu. Y 3B'S3Ky 13 THUM, IO
Hapa3i y BepxoBny Pany OyB BHeceHUI HOBHit
npoekT IlogaTkoBOro KoAekcy, pO3TIsHEMO,
gy Oynu BHpilIeH] MPoOJIEMHI MOMEHTH IILOTO
BU3HAUCHHS.

Sk BugHO 3 HOBOro mnpoekry IlomarkoBoro
KOJEKCY, BU3HAYEHHS <«POSITI» 3aJUIINIOCH
no3a ysarolo po3poOnukiB IlogaTtkoBoro
Kozekcy. Tak, y HOBOMY IpPOEKTI BU3HAYCHHS
«POSUITI» 3aIUIIAIOCH TUM CaMUM, IO U y
MOTNIEPETHBOMY TIPOEKTI, a OTXKe (PaKTUIHO
IIGHTUYHUM ~ TOMYy, IO € y JiI0YOMYy
3aKOHOJIaBCTBI. TakuM YMHOM HOBUU TPOCKT
[TomaTkoBOrO KOAEKCY, 3HOBY JK TakW, HeE
BUPIIITY€E TUX TPOOJIEM, 10 Hapa3i BUHUKAIOTh

Concerning definition of the term “royalties”
for tax purposes, tax accounting of expenses
related to payment of royalties to non-
residents according to the draft Tax Code
introduced to Verkhovna Rada of Ukraine on
September 21, 2010

In Legal Alert VI we discussed the defects of
definition of the term “royalties” in the
previous draft Tax Code as suggested by the
Cabinet of Ministers of Ukraine. Considering
that the new draft Tax Code has been
introduced to Verkhovna Rada of Ukraine
lately, we would like to discuss herebelow
whether the problematic aspects of the
mentioned term were adjusted therein.

As one may see, in the new draft Tax Code its
authors did not pay any attention to the
definition of “royalties”. Namely, the

definition of “royalties” given in the new draft

Tax Code remained unchanged, if compared
with the previous draft, which means that it is
similar to the one given in the tax laws as
effective. Thus, the new draft Tax Code does
not solve any of those controversial issues,
which currently appear due to ambiguity and



Yyepe3 HEUITKICTh Ta HE3PO3YMUIICTh MOHSATTS
«pOSUITI» Y YAHHOMY 3aKOHOJIaBCTBRI.

Takuil migxig 10 po3poOIeHHS MOJAaTKOBOTO
3aKOHO/JABCTBA, B JaHOMY BHIIQJKy HOro
TEPMIHOJIOTI1, CBIIYUTH JIHIIE PO Te, IO Bif
HOoBOoro IlomaTkoBOro KOJEKCY HE  CIija
OUIKyBaTH, IO TMOJATKOBE 3aKOHOJABCTBO
cTaHe OB y3rOKEHUM 1 OUIBII 3PO3yMIUTAM
JUIS IUIATHUKIB MMOJATKIB, a MOJATKOBUI OOJIK
CIIPOCTHUTHCS.

Bapto 3a3HaunTH, 1110 TUTAHHS <POSUITI» OYII0
OJIHUM 3 HAWBaXJHMBIMIUX I PO3POOHHKIB
HOBOoro nmpoekty. Tak, y IloscHroBanbHiI
3amucii 10 TpoekTy IlomaTkoBOro Komekcy
3a3HaueHo, mo y [logatkoBoMy KoaeKci
«BCTAHOBJICHO OOMEXCHHS 3 BpaxyBaHHS Yy
BUTpATaX CyM POSIITI, CIUIAY€HUX HA KOPHUCTH
HEPE3UJICHTIB Ta TUIATHUKIB, 110 3BUTLHEHI Bij
CIUTaTH TOJATKy Ha MPHOYTOK YU CIUIAYYIOTh
el IMoJaToOK 3a IHIIOK CTAaBKOO». B Toil ke
4ac, sIK 3a3Ha4eHO BuIe, aBTopu [logaTkoBOTO
KOJIEKCY TaK 1 HE 3alpOrNOHYBaJM HaJEKHOTO
BU3HAYCHHS «POSUITI», ke O Jaji0 3MOTy YiTKO
3pO3yMITH, SIKI BUTpaTH OOMEXeHl, a sKi Hi.

OkpiM  BHUIE3a3HAYEHOTO,  CII  TaKOXK
3BEPHYTH yBary Ha Te, 110, BCyIeped TOMY, 10
y [osicHIOBanbHIH 3anucii WaeTbes JUIIe PO
OymiMTO OOMEXEHHsI pO3MIpy BHTpPAT IO
CIUIaTi pOSITI HAa KOPUCTh HEPE3UJEHTIB, Y
npoekTi [lomaTkoBOro KoaeKCy Taki BUTPATH
B3araji 3a00pOoHeHI.

Tak, a6zan gpyrumii n/m. 140.1.2 cr. 140
HpOGKTy]IOHaTKOBOFO KOICKCY T'OBOPHUTH IIPO
TC, IO «O0O0 CKJIaly BUTpaT He BKINYANTBLCS

HapaxyBaHHI posnTi Ha KOPMUCTB
HepesugeHTa (xpim HapaxyBaHb Ha
KOPUCTBb IIOCTiMHOTO npencTaBHULITBA
HEepesuIeHTa, aKe ninonsarae
onomaTKyBaHHL 3TimHo 3 nyHkToMm 160.8),

OPUONYHOL  ocobu, aKa BlOOoB1imHO 1O

crarri 154 uboro posminy 3BijnbHeHa Bign
CrlaT¥ UbOTO I[OAATKY UM CIUladye Len

IOOaToOK 3a CTaBKOI, iHmoL, Hix
BCcTaHoBJyeHa y nydHkri 151.1 crarri 151
LIBOTO posnimny; ocobu, jiifo) crjlauye

IoJaToK y CKJani i1HmMX nmomaTkiB»

Takum umHOM aBTOpH [lOJaTKOBOrO KOIEKCY
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lack of clearness of the definition of the term
“royalties” in the tax laws as currently
effective.

Such approach to elaboration of the tax law, in
particular its terminology, reveals that one
should not expect that new tax law will be
more consistent and understandable for the tax
payers and facilitate tax accounting.

It should be noted that the issue of “royalties”
was one of the key issues for the authors of the
new draft Tax Code. Namely, the Explanatory
Notes to the draft Tax Code say that the new
draft Tax Code limits the level of royalties,
which are allowed for deduction, in case
royalties were paid to non-residents or tax
payers, to which exemption from tax is granted
or which pay corporate profit tax under other
tax rates. At the same time, as it was
mentioned above, the authors of the Tax Code
did not manage to introduce therein due
definition of “royalties” that would give clear
understanding, which expenses are limited and
which are not.

Apart from the above attention should be paid
to the fact that, contrary to the Explanatory
Notes, which mention only limitation of level
of expenses, related to payment of royalties to
non-residents, the draft Tax Code imposes a
ban upon such expenses in general.

Namely, the second paragraph of clause
140.1.2 of Article 140 of the draft Tax Code

says that “accrual of royalties in
favour of non-residents (except for
accrual of royalties in favour of
permanent  establishment of non-
resident which is taxable under clause
160.8), or in favour of legal entity,

to which exemption from tax is granted
under Article 154 of this Section

which is taxed under the tax rate
other than is set in clause 151.1 of

Article 151 of this section; or

favour of entity, which pays this tax
as a component of other taxes,

not be accounted as expenses”.

or

in

shal |

As you may see, the authors of the Tax Code



MaroTh HaMip B3arajii 3a00pOHHMTH BiJHECEHHS
0 CKJaay BHUTpAT, IO BPaXOBYIOTHCSA IPH
BHU3HAUCHHI 00’ €KTa OMONATKyBaHHS, POSIITI,
CIUTAYCHUX HA KOPHUCTh HEPE3HJICHTIB.

Pa3oM 3 1[uM BHHHMKA€E MTUTAHHS, a YU BAACTHCS
iM mocarté i€l MeTH, xoda O 3 OISy Ha
MOJIOKCHHST ~ KOHBEHIIIH NP0  YHUKHCHHS
MOJBIHOTO OMOJATKyBaHHS, sSKi YKpaiHa
MiJnMcana 3 HU3KOI0 JIEPKaB.

Sx BigOMO, Yy 3a3HAYCHHX KOHBEHINSX €
CTaTT, sKa peryioe MTUTAaHHS
HEAWCKpUMIHALI  Ta nependayae, 1110
Pe3UJCHTH OJHI€l JOTOBIPHOI Jep)KaBU HE
MOXYTh MISAraTH  OUTbII  OOTSKIUBOMY
OTIOJIATKYBAHHIO Y APYTii JOTOBIpHIN JepiKaBi,
HIK PE3UICHTH 1€l Jpyroi JOroBipHOI
JIepKaBU. 3acTOCYBaHHS YKpaiHOIO PI3HUX
OpaBWJI JI0 TOJATKOBOTO OONIKY POSUITi, IO
BUIUTAYYIOTHCS HA KOPUCTh HEPE3UICHTIB Ta Ha
KOPUCTh PE3UJCHTIB (B MEPIIOMY BHUIAIKY
BUTpaTH 3a00pOHEHi, a y ApyromMy — Hi, 3a
BUHSTKOM JICAKUX BUMAJKIB), Oyae O3HAUaTH
MOpyIIeHHsT 3000B’s13aHh  YKpaiHM  I10J0
HEMCKPUMIHAIIii.

Cmig TakoX BIJ3HAYUTH, 10 B JEAKUX
KOHBEHIIISIX TIPO YHHKHEHHsS TOJBIMHOTO
OTOJATKyBAHHS TPSIMO WIEThCS MPO TE€, IO
pOSUITI Ta IHINI BHIUIATH, IO CIIAYYIOTHCS
PE3UJICHTOM JOTOBIpHOI AEpKaBU PE3UICHTY
JIpyroi JIOTOBIpHOi  JEpXKaBH, 3 METOI
BU3HAYEHHS  OINOJATKOBYBAaHUX MpPHOYTKIB
MEepIIoro  3TajJaHoTo  pe3ujcHTa, IOBUHHI
BPaxOBYBATHCh 3a TAaKUX K€ YMOB, SIKIIO O
BOHM  CIUIQYyBaJUCh  PE3UICHTY  IEpIIoi
3rajjaHoi aepkaBu. Taki MOJIOXKEHHS, 30KpeMa,
MicTaThes y cT. 25 KonBeHmii Mk Ypsgom
Vkpainu ta VYpsgom Crnonyuenux IlratiB
AMEpUKH TpO  yHHKHEHHS  TOJABIHHOTO
OTIOJIATKYBAHHS Ta MOTepeKEHHS
MOJATKOBUX YXWJIEHb CTOCOBHO TOJATKIB Ha
noxoau Ta Kamitan Big 4 6epesns 1994poky ta
y cr. 26 Konpenmii wmikx VYkpainowo i
KoponiBctBom HinepnanaiB npo yHUKHEHHS
MOABIHHOTO OMOJATKYBAaHHS Ta MOMEPEHKCHHS
MOJIATKOBUX YXWJIEHb CTOCOBHO TOJATKIB Ha
J0X0H 1 MaitHo Bif 24 muctonana 1995poky.

have the intention to ban in general deduction
of expenses related to payment of royalties to
non-residents.

The question is, whether they will manage to
achieve the mentioned goal? In order to answer
this question, let us refer to the provisions of
the double tax treaties, to which Ukraine is a

party.

As you might know, the mentioned treaties
provide for non-discrimination clause, which
requires that the residents of one contracting
state shall not be subjected in the other
contracting state to any taxation, which is more
burdensome than the taxation to which
residents of that other state in the same
circumstances are or may be subjected.
Application by Ukraine of different rules to tax
accounting of royalties paid to non-residents
and royalties paid to resident entities (in the
first case royalties shall not be accounted as
expenses for tax purposes, while in the second
case there are no limitations for their
deducting, except for some particular cases)
shall result in violation by Ukraine of
international treaties.

It should be also noted that in some double tax
treaties it is directly stated that royalties and
other disbursements paid by an enterprise of a
contracting state to a resident of the other
contracting state shall, for the purpose of
determining the taxable profits of such
enterprise, be deductible under the same
conditions as if they had been paid to a resident
of the first-mentioned state. For example, such
provisions could be found in Article 25 of the
Convention between the Government of
Ukraine and the Government of the United
States of America on Avoidance of Double
Taxation and Fiscal Evasion with respect to
Taxes on Income and Capital dated March 4,
1994 as well as in Article 26 of the Convention
between Ukraine and the Kingdom of the
Netherlands on Avoidance of Double Taxation
and Fiscal Evasion with respect to Taxes on
Income and Capital dated November 24, 1995.



Ane HaBiTh SKIIO BIANOBIAHA CTATTA TIPO
HEJMCKPUMIHAIIII0 KOHBEHIII MPO YHUKHECHHS
NOJBIHHOTO OMOJATKYBaHHS NpAMO U He
3rajlye Mpo pOSUITI, TO PE3UIEHTH YKpaiHH
OyayTb MaTH TIpPaBO BPAXOBYBATH POSUITI,
CIUIa4eHI HA KOPHCTh PE3MJICHTa 1HIIOL
JIOTOBIPHOI JIepKaBH, y CKJIaJi BUTPAT B CUILY
3araJlbHUX TOJIOXKEHb CTaTTi, IO PEryIIoe
MUTaHHS HETUCKPUMIHAIII].

Takum uymHOM, HOBUM mpoekT I[lomaTrkoBoro
KOJIEKCY HE€ JOOIpaIlbOBAaHUM Ta HE JIOCATAE
TUX IJIeH, SKI CTaBWIM WOro aBTOpH,
IIOHAWMMEHIIIe B YaCTHHI TUIATEXKIB POSUITI HA
KOPHCTh PE3HJCHTIB THX JIepKaB, 3 SKUMHU
VkpaiHa ykiama KOHBEHIII MPO YHUKHEHHS
MOJIBIHHOTO OMOJATKyBaHHS. 3aCTOCYBAaHHS
posrisimyBaHoro  mosioxkeHHs  [lomatkoBoro
KOJEKCY IIOA0 BUIUIAT HA KOPUCTh PE3UICHTIB
OLTBIIOCTI JIepkKaB, CKOPIII 3a BCE, BUKIUKAE
CKaHal.

B pesynbTaTi npuitHsaTTs Takoro I[logaTtkoBoro
KOJECKCY TIOJIaTKOBE 3aKOHOJABCTBO CTaHE
OLTBII 3aIrIyTaHUM, OCKUIBKK Oy/le BHMaratu
3aCTOCYBaHHS ~HE  JIMIIE  BHYTPINIHBOTO
3aKOHOJIaBCTBA, @ 1 KOHBEHIIIM PO YHUKHECHHS
MOJBIHOTO  omojarkyBaHHs. KpiMm  Toro
3aCTOCYBAaHHSI PO3TJISyBAHOTO  IOJIOKEHHS
10710 3a00pOHM BpaxyBaHHS y CKIAAl BUTpaT
CyM  pOsUITi, CIUIaYeHWX HAa  KOPHUCTh
HEpEe3UJICHTIB, CKOPIIl 32 BCE BUKIIHMKAE CIOPH
3 MMOJAaTKOBUMH OpTaHaMH, y SKHX TUIATHUKH
NoJaTKiB OyAyTb JOBOAMTH MPABOMIPHICTb
dbopMyBaHHS BUTpAT y Il YaCTUHI Ha MiACTaBl
MOJIO)KEHb ~ KOHBEHIIIH  MpO  YHUKHEHHS
MOABIMHOTO OMOJATKyBaHHA. bijgkm ToTO,
3aCTOCYBAaHHSI PO3TISAYBAHOTO  IOJOXKEHHS
pU3UKYE BHKIMKATH CIOPH HE JHIIE 3

MOJAaTKOBUMHU OpraHamMH, a ¥ 3 IHIIUMH
JIepKaBaMHU.
JlomaTkoBO 10  BHUIIEBHKIAJICHOTO  CIIf

Bi[3HAYUTH, IO Yy Aeskux mucrax JIIAY
O3By4YeHa  TO3MIIis, o IUTaTeXxl  3a
KOPUCTYBaHHSI KOMIT IOTEPHUMH TMPOrpaMaMu
MOBMHHI  KBamM(iKyBaTHCh K  POSUITI.
BpaxoByroun Te, 110 BHU3HAYEHHS POSUITI Yy
HOBOMY TipoekTi IlomatkoBoro Komekcy
3QJIMIIAETHCA MPAKTUYHO TUM CaMuM, 10 U y
YUHHOMY 3aKOHOJIaBCTBi, HE BUKJIIOYCHO, IO

At the same time where respective article on
non-discrimination of the double tax treaty

does not directly mention royalties, the

residents of Ukraine shall have the right to

account as expenses royalties, paid to the
resident of other contracting state, based on the
general provisions of non-discrimination

clause.

Thus the new draft of the Tax Code may not be
viewed as duly elaborated and finalized

document. It does not reach those goals, which
were set by its authors, at least in those
provisions, which cover the issues of payment
of royalties to the residents of those states,
which concluded double tax treaties with

Ukraine. Application of the discussed

provision of the draft Tax Code in respect of

payments of royalties to the residents of most
of the states may give rise to international
scandal.

Adoption of the Tax Code, the draft of which
was introduced on September 21, 2010, will
make tax legislation more complicated, since
the tax payers will have to refer not only to the
domestic legislation but also to the double tax
treaties. Apart from the above, application of
the discussed provision, which bans accounting
as expenses of royalties paid to non-residents is
very likely to bring about disputes with the tax
authorities, where the tax payers will prove
their right to deduct such expenses based on
the provisions of the double tax treaties.
Moreover, application of the discussed
provision might bring about not only disputes
with the tax authorities but also with other
states.

In addition to the above it should be noted that
iIs some of its letters the State Tax
Administration of Ukraine outlined the

approach, under which fees for the use of
software shall be treated as royalties.
Considering that the definition of “royalties”

remains practically the same as is provided for
in the tax laws as effective, one should not
exclude that after the Tax Code is adopted the



3a yMOBHU NpUUHATTS IlogaTkoBOro KOAEKCYy
MOJATKOBI OpraHd OyAyTh BHUKIIOYATH 13
CKJIaJy BHTpaT, IO BPaxXOBYIOThCS IS
BU3HAUYCHHsT 00’€KTa  OMOJAaTKyBaHHS, ¢
IUIATEKI HA KOPHUCTh HEPE3UICHTIB, IO
3MIMCHIOIOTHCS 3a KOPHUCTYBaHHS
KOMIT FOTEpHUMH  TIporpamMamMu B SIKOCTI
KIHIIEBOrO  KopucTyBaua. lle 1me oaunH
OPUKIAN, 0 SKUX MPOOIEM MOXE MPHUBECTH
MPUAHSATTS [TopaTtkoBoro KOJIEKCY Y
MPOIMOHOBAHIN PeNaKIIii.

3 moBaroro,

KM Ilapmnepu

tax authorities will disallow deducting
payments to non-residents for the use of
software in the capacity of end-user. This is
just one more example of what kind of
challenges the tax payers might face after the
Tax Code in the suggested version is adopted.
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