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Cmocosno. 0008 a3koeoi euniamu ougioendie y 2010poui

Haragyemo, mo 3rigHo i3 3minamu g0 ct. 30 3akony Ykpainu «[Ipo akmioHepHi TOBapHUCTBa»
(mamani — «3akon npo AT»), BHecenumu 3akoHOM Ykpainu «IIpo JlepxaBuuii OrokeT Yipainu va 2010
pik», mo HabpaB uyuHHOCTI 30 kBiTHS 2010 poky, vy 2010 poui akitioHEpHi TOBAPUCTBA 30008’ A3aHi
suniauysamu OQugidenou axiiioHepaM 3 IXHBOTO YHCTOTO MPUOYTKY Vv 3BiTHOMY pomi Ta/abo
HEPO3MOIICHOTO MPHOYTKY v po3Mipi ne menwe 30% (namani — «lIpasuno npo eunnamy 30%»).
3a3HaueHHi BUINE PO3MIp AWBiIEHIIB MOKe OyTH 30inblieHo (aje HE 3MEHIIEHO) 3a PIIEHHSIM 3arajbHUX
300piB aKI[iOHEPiB TOBAPUCTBA.

BaxmBuM MomeHTOM € Te, 1o 3a IlpaBwiom mpo Buruiaty 30% nIuBiACHIM TOBHHHI
BUIUIAYYBATHCS HE JIMIIIE 3 YUcmo2o TMPUOYTKY aKI[iOHEpHOTo ToBapuctsa y 3eimuomy (2009)por, a i 3
Heposnodineno2o pubyTKy (Mepio] B 3aKOHI HE KOHKpETH30BaHO). lle mae mijcTaBu CTBEpPKYBATH, IO
Hepo3nodinenull npubymox akIiOHEPHOTO TOBApUCTBa 3a monepeani poku (He sume 3a 2009) rakox mae
BBa)KaTHUCS 0a3010 JJIsl HApaXyBaHHs JAWBIACHIIB.

BumnnaTta nuBineHiB MOKe He 3MIHCHIOBATHCS 332 HASABHOCTI TiICTaB /It He3acTocyBaHHs [IpaBuia
npo Buiuiaty 30% o KoHKpeTHOTo BUIAAKY. IIpononyemo no Bamoi yBaru npukiaj cnpoOu BUSBUTH Taki
mizcTaBu” (1U1s 1isel 06’ eKTHBHOCTI CyPOBOIKYEMO HOTO KOHTPAPIyMEHTOM):

Mo3uyisa. NMpusofom AnA AUCKYcii Moxe ByTU NUTAHHA NPO Te, YM 3aCTOCOBYETbCA MNpaBuno
npo sunaaty 30% A0 «cTapux» (8i0Kkpumux Ta 3aKpUMUX) akLiOHEPHUX TOBAapPUCTB, AKI Llle He
npuMBENN CBOI YCTAaHOBYI OOKYMEHTWM Yy BignoBigHicTb A0 3akoHy npo AT. [Npaswno npo
sunnaty 30% npamo nepenbayeHo nuiie 3akoHom npo AT. Y ToM e 4ac, xoua 3aKoH YKpaitu
«Mpo rocnoaapcbki ToBapuctBa» (Hagani — «3aKOH Npo 20cnodapcbKi mosapucmea») i
3ragye, WO BMNaTa AMBigeHAiB € 000B’A3KOBOD, NMPOTE He KOHKPETU3YE pPo3mipy TaKoi
BUM/JIATK, @ NLLE MICTUTb NMOCUNAHHA Ha iHWI 3aKOoHW. BignosigHo Ao no3wuuii Jep»KaBHoi
KOMicii 3 UiHHMX nanepiB Ta $oHAOBOro puHKY (Hagani — «Komicia 3 yiHHUX nanepie»),
HaBeaeHol y Po3’acHeHHax Big 14 aunHa 2009 poky, Ne8 (3i amiHamu i 4ONOBHEHHAMM), Y
nepiog 3 30 kBiTHA 2009 poky no 30 KBiTHA 2011 poky 3akoH npo AT peryntoe AisaNbHICTb
AKLLIOHEpPHUX TOBAPWUCTB, fAKi NPMBEAN CBOI YCTAHOBYI AOKYMEHTM Y BigNOBIgHICTb i3 3aKOHOM
npo AT; A0 NpuBeAeHHsA Y BiANOBIAHICTb aKLliOHepHi ToBapuCTBa (BiAKPUTI Ta 3aKpUTI) MaloTb
Y CBOIN AiANbHOCTI KepyBaTUCA 3aKOHOM NPO rOCNOAAPCbKi TOBApUCTBA. [PYHTYIOUMUCH Ha
TAKUX MipKYBAHHAX, MOXHA AiTU BUCHOBKY, LLO AiANbHICTb KCTAPUX» BIAKPUTUX Ta 3aKPUTUX
AKL,iOHEPHMX TOBAPMUCTB He perytoeTbca 3akoHom npo AT, a Tomy lMpasmao npo sunaaty 30%
0,0 HUX He 3aCTOCOBYETbCA.

5 Janwii miaxix HaBOAWTHCS JUIIE SK 3PA30K <@IBOKATCHKOI» IMO3HUIlT MO0 3aCTOCYBaHHS
[Ipaswmia npo Burutaty 30%. Bkazanuii miaxiz He MO)Ke PO3IJISAATUCS SK [IPaBOBa MO3UINs abo
nopaga TOB ,KM [lapmuepu” 13 3a3HaueHOro NHUTaHHSA. BBakaeMo 3a JOLINIbHE 3rafiaTH Mpo
e miaxix, OCKUIBKKM HOro Oylio 3alpoINOHOBAaHO Yy 3aco0ax MacoBoi iHpOpMalii sK apryMeHT
II0JI0 YHUKHEHHs 3acTocyBanHs [Ipasuna mpo Bumuiaty 30%.



KonmpapaymeHm. 3akoH npo AT He MiCTUTb 3acTepeKeHHA NpPo Te, WO BiH 3aCTOCOBYETLCA
Ane A0 «NpuBeAEeHMX Y BiAMOBIAHICTbY Ta HOBWMX aKLiOHEPHMX TOBApUCTB. binblie ToOro,
OKpemi Moro NonoxKeHHs (3oKkpema, n.n. 5-7 MpuKiHueBux Ta MepexigHUX NOMOXKEHb) 3 YCiElD
0YEBMOHICTIO 3aCTOCOBYIOTHCA A0 «CTAapPUX» aKLLiOHEPHUX ToBapUCTB. Kpim Toro, icHye neBHa
CyAoBa MpaKTuKa (BKAOYAlOuM NpakTuKky BepxosHoro Cyay YKpaihu), pe cygaamwu
BiAXMNAIOTbCA BKaslaHi BULLE Ta NOAIOHI po3’acHeHHs Komicii 3 UiHHMX nanepis, B AKUX
OCTaHHA obmekye chepy Aji 3aKoHiB. TaKMM YUNHOM, MOXKAUBICTb 3acTOCyBaHHA MpaBuaa npo
sunnaty 30% A0 «He npuBeAeHMX Yy BiAMNOBIAHICTb» BIAKPUTUX Ta 3aKPUTUX aKLiOHEPHMX
TOBAPMUCTB HE MOKE DYTU BUKNHOYEHO.

Sk BOauaeThCs 13 BUINEBUKIAJICHOTO, HABEICHHUI MIIXil € MOXJIHMBHUM, aje HEIOCTATHBO
OoOTpYHTOBaHUM Ta HaAiHHUM. BNkl WiTKa paBOBa MO3HMINIS 100 HE3acTOCYBaHHs [IpaBuia mpo BUILIATY
30% mosxe OyTH PO3BMHYTA, HAIIPUKJIA/, HA MMiACTaBl 0OMEXEHb 00 BUILIATH AWBIACH/IIB, BCTAHOBICHUX
3akonoM mpo AT Tta [luBinbHMM KomekcoM YkpaiHu. Y OyIb-SKOMY pasi, MHTaHHS MPO 3aCTOCYBaHHS
IpaBuna npo Bummary 30% y KOXKHOMY KOHKPETHOMY BHMAJKYy MAa€ JOCIIKYBATUCS 3 HAJCKHUAM
ypaxyBaHHIM O0COOTMBOCTEH BiMOBITHOTO aKI[iOHEPHOTO TOBAPUCTBA.

CrioziiBaeMoCh, IO HABEJCHI BHUILNE KOMEHTapi MOXYTh OyTH KopucHuMH s Bac. Bynp nacka,
3BEpTAlTECh JI0 HAC Y BUMAJKy BUHUKHCHHS 3alMTaHb 100 BUKJIAJCHOTO BHINE a0O0 SKIIO 3HAJTOOUTHCS
Oynp-ska iHmIa iHdopmarris.

3 moBaroxo,
KM Iapmuepu
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NEWSLETTER

July 15, 2010
Re.: mandatory payment of dividends in 2010

Please be reminded, that under the amendments tm#atcle 30 of the Law of Ukraine
“On Joint-Stock Companies” (hereinafter Latv on Joint-Stock Companié} by the
Law of Ukraine “On State Budget of Ukraine for 201@hich became effective on April
30, 2010,in_2010joint-stock companieare obliged to pay dividendst the amounhot
less than 30%of their net profit in the reporting year and/dmeir undistributed profit
(hereinafter - 30% Payment Rul§. The above-mentioned amount of dividends may be
increasedbut not reducedpy the resolution of shareholders’ meeting of atjstock
company.

The significant point is that in accordance wit/@8®ayment Rule dividends must be
paid not only from thenet profit of a joint-stock company ireporting year (2009), but
also from itsundistributedprofit (the period is not specified in the law).dives the
grounds to affirm that thendistributed profitof the joint-stock company for earlier years
(not only for 2009) should be also deemed the Hasisalculation of dividends.

Payment of dividends may be avoided if the groutwl®xclude application of 30%
Payment Rule to a particular case are found. Plaag®elow the example of the attempt

to find such grounés (for the purposes of objectivity it is accompanidxy
counterargument):

Position. The matter of dispute may be whether 30% Payment Rule applies to “old” open and
closed joint-stock companies, which have not adjusted yet their constituent documents to the
requirements of the Law on Joint-Stock Companies. 30% Payment Rule is directly set in the Law
on Joint-Stock Companies only. At the same time, although the Law of Ukraine “On Commercial
Companies” (hereinafter - “Law on Commercial Companies”) mentions that the payment of
dividends is mandatory, it does not specify the amount of such payment and contains the
reference to the other laws only. According to the position of the State Commission for
Securities and Stock Market (hereinafter - “Securities Commission”), stated in Explanations of
July 14, 2009, No. 8 (as amended), within the period from April 30, 2009 to April 30, 2011 the
Law on Joint-Stock Companies applies to the joint-stock companies which have brought their
constituent documents in compliance with the Law on Joint-Stock Companies; before such
bringing joint-stock companies (open and closed ones) are governed by the Law on Commercial
Companies. Based on the aforesaid considerations one may infer that “old” open and closed

The presented approach is given only agxampleof “advocatory” position on the matter of
application of 30% Payment Rule. The said approaai not be treated as a legal opiniorkKiv
Partnerson the contemplated matter. We find it expedientmiention this approach as it was
suggested and spread in mass media as the argtmasuatid application of 30% Payment Rule.



joint-stock companies are not governed by the Law on Joint-Stock Companies, so 30% Payment
Rule should not apply to them.

Counterargument. The Law on Joint-Stock Companies does not contain the reservation that it
applies only to “updated” and new joint-stock companies. Moreover, some of its provisions (in
particular paras. 5-7 of the Final and Transitional Provisions) apparently do apply to “old” joint-
stock companies. Besides, there is a certain court practice (including the one of the Supreme
Court of Ukraine) disregarding the contemplated and similar explanations of the Security
Commission where the latter limits the purview of laws. Hence, the possibility of application of
30% Payment Rule to “non-updated” open and closed joint-stock companies may not be
excluded.

As is seen from the above, the presented appregabssible but not sufficiently reliable.

More sound legal position for non-application of@®ayment Rule may be developed,
e.g., from the restrictions for the dividends paginset by the Law on Joint-Stock

Companies and the Civil Code of Ukraine. At all@aats, the matter of applicability of

30% Payment Rule in each particular case shoulstimied with due consideration of

the peculiarities of the respective joint-stock pamy.

We trust the above comments might be useful for fAdease do not hesitate to contact us
in case of any questions as to the above or if asgitional information might be
required.

Sincerely yours,
KM Partners
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