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onpunrwoneny Kaoinemom minicmpie

Ykpainu 03.08.201(.)

Onpumonnena 3 cepnas 2010 p. Bepcis
3MIHCHOTO MPOEKTy I[loJaTKOBOrO KOACKCY
(mam — «IK») mokasye, o NPUHIMIIOBO
CUTYyaIlisl He 3MIHHJIACA, 1 TOPIBHSHO 3 YAHHUM
3aKOHOJABCTBOM MPOEKT OOillsge 301IbIICHHS

IPOCTOPY  KOHTPOJIIOKOYHMM ~ OpraHaMm  Jyis
CBaBLIIJI, a IUIAaTHUKaM  IOJAaTKiB -
MOTIPIIEHHS.

MoBa Hae npo nopieHaHHA came i3 YUHHUM
3aKOHO0A6CMBOM, A HE 3  IPOEKTOM,
npuitHaTuM 17 uepBHs. 3 Bepci€lo, MPUHHATOIO
B nepumoMy 4uTaHHi 17 yepBHs, MOpIBHAHHS
pOOHTHCS IIBUAIIC U OKO3aMHJIIOBaHHS (3a
IOPUHIUIIOM, KOJHM TIOTPOXKYBaTH BiniOpaTu
BCE, a MOTIM BigiOpaTH TUIbKU TOJIOBUHY, TO
KepTBa Oyae IIAciuMBOIO [0 He Bce]), 1
BIJIBOJIIKAHHS yBaru Bia AiiicHuX 3MmiH. JlilicHi

3MIHM — L€ 3MiHM TOpIBHAHO 3 YHHHUM
3aKOHO/IaBCTBOM.
I B wmpomy BigHomeHHi mpoekt [IK

3aJIMIIIA€ETHCA HCIraTUBHHUM.

[Mokaximo me Ha mpukiani Curyamii 1, sx
BOHA PO3IIIIHYTa B HANIOMY IIONEPEIHBOMY

August 9, 2010

Principal risks related to adoption of
the new Tax Code

(update of Legal Alert 1l dated June 29, 201
based on the version as suggested and
published by the Cabinet of Ministers of
Ukraine on August 3, 2010)

The publication of the revised version of the

draft Tax Code on August 3, 2010 reveals 1
the suggested shift remains within the sg
vector if compared with the current tax lav
That is the draft Tax Code provides more sp
for self-will of the tax authorities an
considerably impairs taxpayers’ rights.

It is comparison with the effective lawshich
IS meant, rather than comparison with the d
approved on June 17, 2010. As reg3
comparison with the latter, it is done rather
throw the dust in the eyes (following t
principle, when threatened to be deprived
everything, the victim is relieved by having
chance to save at least a half) and to 1
everybody’'s attention away from actu
changes. Actual changes shall mean
changes as compared with the effective law:

And in this respect the draft Tax Code remg
to be quite negative.

Let us illustrate this conclusion on the exam
mentioned inSituation 1 as outlines in ou
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sunycky Legal Alert Bin
(http://www.km-

partners.com/ua/newsletters/nl-taxation/).

29 depBHA

Curyauisn 1. Ilooamkosa ne eusnae nooawy
nooamkogy  Odekiapayito  SIK  NOOAMKOBY
oexnapayito (menep ye 6yoe npocmo momy,
wo Bu 3anosnunu ii ne 8 NOpsAOKY 8USHAYEHOMY
nOO0AMK080I0)

ITynkr 11.6 npoekty [IK mpomoBxye mictutu

HOPMY, i (o)
BarnoBHEeHAa
IIOPYULIEHHAM

nexkJjapalis,
IomaTkiB 3
10 LIBOTO
posmimny, BBaxaeTbcs He nomaHoo». A I
10.1cr. 10 Tak i MICTHTH HOPMY, IO «dopmu
060B’ A3KOBOIL 3BiTHOCT1 ( momarxosi
mexJjlapalii UM [NONATKOBL pO3paxyHKN),
noBMHH1 BinmoBimaTw HopMaM Ta 3Micry
a
LIeHTPAaJIbHUM
NOPAIOKY

«IIomaTKoBa
[IJIaTHUKOM
HOPM craTTi

BimnmosimHoTO
TaKOX 3aTBEPIXEHOMY

KOHTPOJIONYYM oOpraHoOM
CKJIaZIaHHS Ta IOHaHHI».

NOoJgaTKy Ta 300pYy,

1x

Tob6To 3a TPOEKTOM, SKIIO MOJATKOBY
JCKJIapaiifo CKJIaJcHO (3allOBHEHO) HE B
HNOPSIKY,  3aTBEPKCHOMY  IICHTPAJIbHUM
KOHTPOJIIOIOYMM ~ OpraHoM, TO JeKJaparfis
3armoBHeHa 13 mopymeHHsm cratti 10 i
BB)XAETHCSl HEIMONAHOW. [HIMMH ciloBamy,
Bu mock BimoOpa3mwim He IO TOMY PSAKY a0o
MOCTaBWJIM  JI0 JeKjiapamii Te, Ha IO,
BBa)XKA€TE, MAETE IMPABO 3a 3aKOHOM, OJHAK
MOJJATKOBA B CBOEMY TMOPSAKY Ipomucaia
iHakime, ToX Bamra nekiaparisi BBaXaeTbCs
HETIOAaHOI0.

A 3BiacH TIpaBO KOHTPOJIOIOYHUX OPraHiB IO
HETIOJAaHHIO» Ha CaMOCTIiHE HapaxyBaHHS
MOJATKOBUX  3000B’s3aHb,  TMEpPEBIpKU 1
3acTOCYBaHHS MITpadiB.

! Moku me 3aszmaueno iHIIEe, TYT 1 Jdaji IMoao
mpoekty IIK mocwmianHs 3po0ieHO Ha ITyHKTH
Pozminy 11 TIK «ApamiHiCTpyBaHHS TIOJATKiB,
300piB (00OB’ I3KOBUX TUIATEIKIBY.

previous isuue of Legal Alert dated June
2010 (http://www.km-
partners.com/ua/newsletters/nl-taxation/).

Situation 1. The tax office does not recogni
filed tax return as having status of tax rety
(this time under the Tax Code it may be me

ze
n
rely

because you have it filled-in not in line with the

procedure as established by the
authorities)

Clause 11.5 of the draft Tax Code provide
that “tax return filled-in by the
taxpayer not in line with  the
requirements of Article 10 of this
Section shall be deemed non-filed” . At

the same time the wording of clause 10.1

Article 10 remained the samghe form of
obligatory tax reports (tax returns or

tax calculations) shall be in
compliance with the requirements and
substance of respective tax and duty

as well as the procedure of their
filling- in and filing as approved by
the central office of respective

inspecting authorities

Thus, according to the draft Tax Code in cas
tax return is filled-in not in line with th
procedure as approved by the central office
inspecting authorities, it shall be deemed tq
filled-in contrary to the requirements of Artic
10 and, therefore, the taxpayer shall be dee
to fail to file tax return. In other words in ca
you have put some figures in other line
declared something that you believe you
entitled to under the law, while the cent
office has otherwise stipulated in its procedt
your tax return shall be deemed non-filed.

The mentioned “non-filing” gives the t3
authorities the right to assess tax liabiliti
carry out tax audit and apply fines.

1 Unless stated otherwise here and further
references to the draft Tax Code relate
paragraphs of Section Il of the draft Tax Cg
“Administration of taxes, duties (mandatg
payments)”.
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st mopiBHsHHS, 110 3apa3 B 3akoni 2181411
(ab3ar Ipyruii mAMYHKTY <3» MiANYHKTY 4.4.2
nyHkTy 4.4 crarti 4). «@opvu 0608’ A3K0BOI

NOONaTKOBOL 3BiTHOCTL ( momarxosi
mexjlapalii UM MNONATKOBL poO3paxyHKN),

BU3HAUEH]1 LIeHTPAaJIbHUM ( xepiBumMM)
OPTaHOM KOHTPOJIOIYOT'O OpTaHy, I[OBMHHI
BionoBimaTu HOpMaMm Ta 3MicTy
BiOMOBiOHOTO nomgaTkKy, 360py
(o608’ asxoBoTO nIaTexy). [IaTHUK

NomaTKiB Mae MNpaBO I[IOHaTM I[I0IATKOBUM
3BiT 3a iHmow ¢opmon, SAKWO BiH BBaxae,

iife) dopma nogaTkKoBoi BBiTHOCTI,
BUBHavYeHa LIeHTpaabHUM ( xepiBrHMM)
OpPr'aHoOM KOHTPOJIINYOr'O OpradHy, 36iaswye
abo BMeHIIy€E Horo nogaTkKkoBi

BO60E sABaHHS, BCylnepedy HOpMaM BaKOHY 3
TAaKoTo IMoAaTkKy, 36opy ( oBoB’ a3xK0BOTO
aTexy). Takuy 3BiT Ba iHWOWL QopMO0
IOOAaETbCH pPasOM 13 [IOSCHEHHSAM MOTMBIB

MOTO CKJIaIeHHSa».

B 3akoni 21811l BcTaHOBIEHO BUMOTY IO
¢dbopMa MoAaTKOBOI 3BITHOCTI Ma€ BH3HAYATHUCS
KOHTPOJIIOIOYUM OPTaHOM BiJMOBIIHO 10 HOPM
Ta 3MICTY BIANOBIIHOrO mMojaaTky. ToOTo 1e
BUMOTA 01 KOHMPONIOIYUX Op2eaHig. A B
npoekti [IK mepenbadaeTscsi HOBa BUMOTA, 3a
AKOI0  TOPAJOK CKIAJaHHS 1 TOJaHHS
nexnapanii, mo il BHU3HAYa€ KOHTPOIIOIYMN
OpraH, TPHUPIBHIOETHCS 32 3HAYUMICTIO [0
HOPM Ta 3MICTy 3aKOHY 3 BIANOBIAHOTO
nogatky. | 1e momarkoBa camocTiiiHa («a
TAKOK>») BUMOTA - 0151 HAAMHUKIE NOOAMKIE.

B 3axonmi 21811l 3akoHOmaBenps IMIJIKOM
CIYIIHO Tiependadae, mo ¢opma nodamrosoi
36imuocmi BU3HAYEHA KOHMPOIIOI0UUM
Op2aHOM Modice 30IMbULY8amu Yu 3MEeHULY8amu
nooamkosi 30008’ A3aHHA 6cynepey HOPMAM
3aKOHY, 1 HaJJa€ B TAKOMY BUNAJKY TUIATHUKY
MOJATKIB BHIIPABHTH II€ MIUIAXOM IOJAHHS
nexnapanii 3a iHImow ¢GopMoio. A B MPOEKTI
[IK 1m0 MOXJIMBICTH 3a0payid: SIKIIO TUIATHUK
NOJATKy BIAXWIMTHCS BiJ MOPAAKY CKJIaJaHHS

BCTAHOBJICHOTO  KOHTPOJIOIOYHMM  OPraHOM
(HaBITH SAKIIO IEH TOPSJIOK CYNEPeUYHTh
3aKOHY), TO JeKJapartis BBAKA€ETHCS
HEIIOIaHOIO.

Sk MM 3HOB-TaKH MHUCAJH, TIPU TAKOMY ITiIXO0I1
He Tpeba MIHATH 1 TIOAATKOBUX 3aKOHIB,
KOHTPOJIOIOYOMY OpraHy JIOCUTh MOMIHSITH

At the same time if we refer to th
Law No. 2181HI as currently effective
(second paragraph of clause 4.4.2 (b)
Article 4), we may found the followin

wording: “the forms of mandatory tax
reports (tax returns o} r
calculations) drafted by the central
office of inspecting authorities shall

be in line with the requirements and
substance of respective tax or duty
(mandatory payment). The taxpayer
shall be entitled to file a tax report

in another form if the taxpa
believes that the form of tax report
drafted by the central office of
inspecting authorities increases or
reduces the taxpayer’s tax liabilities
contrary to the requirements of the
law on respective tax or duty
(mandatory payment). Such report in
anoth er form shall be filed along with

the explanation of the reasons why it

is filed”.

tax

yer

The Law No. 218111 requires that the form ¢
tax returns shall be drafted by inspect
authorities according to the requirements
substance of particular tax. That is
requirementfor inspecting authoritiesAt the
same time the draft Tax Code establishes
requirement under which the procedure
filling-in and filing tax return, as establishg
by the central office of inspecting authoriti¢
shall be as significant as the law on respeg
tax or duty. And this requirement shall
treated as additional self-sufficient (*as wj
as”) requirement for the taxpayers

In the Law No. 21811 the legislator fairly
mentions, thathe form of tax return as drafte
by the inspecting authorities may increase
reduce tax liabilities contrary to the lawror
such cases the legislator envisages the rigl
the taxpayer to remedy the situation by me
of filing tax return in another form. The dra
Tax Code deprives the taxpayers of such ri
if the taxpayer deviates from the established
the tax authorities procedure (even if s
procedure is contrary to the law), the tax ret
shall be deemed non-filed.

As we mentioned in previous issues of Le
Alert, under such approach there is no nee
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JIUIIE TIOPSIOK CKIIaMaHHs AeKaparii!

TakuM  YMHOM, TPOIMOHOBAHA  PEIAKIisA
3aKOHOIaBYO 3aKPITUTIOE MOYKJIUBICTD
dakTryHOi Moaudikalii MOJATKOBUX HOPM Ha
MiJ3aKOHHOMY pIiBHI 4Yepe3 BCTAHOBJICHHS
KOHTPOITIOIOYNMHI opraHamu HOPSIIKY
CKJIaJaHHSI (3armoBHEHHST) 10IaTKOBOT
Jekapainii 1 mo30aBisie TUIATHHUKIB TMOJATKIB
3aco0aM TpoTHIii IbOMY, SKI 3apa3 HaJaHi
3axonoM 21811II.

[IpencraBuMo, HampuKIam, IO TNPH TaKii
penakuii sk B IIK mogarkoBa Bu3Hauwmia 6 B
MOPSIIKY 3amoBHEHHs Aekiapamii 3 [1JIB, mo

o CKIIaay [IOJATKOBOTO KpeauTy
BKIOYaroThest  cymu  [1JIB, miarBepmkeHi
IIOJaTKOBUMHAU HaKJIaIHUMU, BUIIHNCAHUMHA

aTOI0, fAKa BIACTOITH He OUIBIIE HDK Ha 3
MicdId Big JaTé  CKIAAaHHA II0JaTKOBOI
nekmapamnii (e Te, mo Oyino mpobIeMoro
MHHYJIOTO pOKY). | He TpeOa BHOCHTH 3MiHH JI0
3aKoHy!

Tox mo me, SK HE 3aKpilJICHHS CBaBLLIA
KOHTPOJIIOIOYMX OpraHiB!

[likaBo, a Km0 JAeKjapaiis Mae OyTu
3aloBHEHA 1 TOJjaHa B €NEKTPOHHIN (opmi, 10
0608’ s13k0B0 3a 1K (m.m. 11.5.4)mms Benmukux
Ta CepPeNHIX MiTIPUEMCTB, TO SKIIO MOJATKOBA
pocTo 3a0JI0Kye TopTan I MpHiMaHHS (a
Take BXKE TPAIUBUIOCS), a MiJIPUEMCTBO
[10JaCTh Ha nariepi, JeKJIapartis
BBa)KaTUMETHCS HEIOJAHOI0? Moxke
TAYMA4YUTHCS 1 TakK, a/pke Taka JeKjaparris
OyJe 3aloBHEHA HE B €NEKTPOHHOMY BUTJISII,
SK BUMAraeTbCs 3a TOPSJIKOM CKJIaJaHHS Ta
MOJIaHHS [Tl TAKUX TTATPUEMCTB.

B momnepennboMy ormsni 3 i€l curyamii Mu
MYCcajy, 10 B IIbOMY BiJHOIICHHI Kpaiie 0yio
6 30epertu yuHHY Mojenb 3a 3akoHom 2181-
II1. Haramaemo, mo 3a n.m. 4.1.2.3akony 2181-

I1I: «lomaTkoBa 3BiTHiCTE, oTpMMaHa
KOHTPOJIOIUYNM opraHoOM Binm JIaTHUKA
IomaTkiB 4K I[OIZAaTKOBa IekJjlapalisg

MOXe OyTHU He BM3HAHA TaKVM
KOHTPOJIIIUMM opraHoM aK nomaTKoBa

mekJjiapallisa, SKmo B Hi¥ He BaBHAa4YeHo

may just amend the procedure of filling-in t
returns!

Thus, the suggested version legislativ
approves the procedure of amending
modification of the rules of taxation at t
level of bylaws and subordinate legislative a
based on the authority of the central office
inspecting  authorities  to
procedure of filling-in tax returns. It deprive
taxpayers of the means to oppose this
provided by the Law No. 2181 as currently
effective.

Let us imagine, for example, that under
suggested version of the draft Tax Code the
authorities would stipulate in the procedure
filling-in VAT returns that only VAT
supported by VAT vouchers issued not ear
than 3 months prior to the date of VAT rety
may be accounted as VAT credit (that was
problem of the last year). And there is no n
in respective amending the law!

How else it should be treated if not a validat
of self-will of the inspecting authorities!

An interesting situation may also occur whe
tax return shall be filed in electronic forr
which under clause 11.5.4 of the draft T
Code shall be mandatory for the large
medium businesses. For example, the

authorities just block the portal for receivi
tax returns (such a situation has alre
occurred) and a taxpayer files tax return
paper form. Shall the tax return be deen
non-filed in this case? There are grounds
such understanding, since such tax retur
filled-in not in electronic but in paper forn
which is contrary to the procedure of filling-
and filing established for such businesses.

In our previous review of this situation W
mentioned that it would be better to implem
the current model used in the Law No. 21
III. To remind, clause 4.1.2 of ti

Law No. 2181HI stipulates thattax report
received by the inspecting authorities
from the taxpayer m ght be viewed by
the inspecting authorities as having
no status of tax report in case such
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060B' IBKOBUX PEKBiBuTiB, ii He
ninnmucaHo BinnoringHuMu nocanoBuMu
ocobammu, He ckpinmneHo nevarkomo

nnaruuxa nomarxis». 100TO 3apa3 3aKOHOM
BCTaHOBJICHO BUYEPITHUI Mepestik 00CTaBUH, 3a
SKUX TI0JJaTKOBa JCKJapaiis Moxke OyTu He
BU3HAHA TaKOK KOHTPOJIOIOYHM OpPTaHOM:
(1) xonmu B Hili He 3a3HaYCHO OOOB SIBKOBUX
pekBi3uTiB, abo (2) i He miAmMCcaHO
BIJMOBITHUMH TIOCAJ0OBUMH 0coOamu, abo (3)
HE CKpIIJICHO meyaTKolo. | e Bce 3a 3aKoHOM.
Ha mpaxTuiii momaTkoBi opraHd HaMararoThCs
BUXOJIUTH 32 KOJIO TMepeadayeHuX 3aKOHOM
MIJICTaB JUIs «BiACIBY» HE3PYYHUX JCKIapallii
[UISXOM JIOBITBHOTO TIyMayeHHS MO Take
«000B’ SI3KOBI PEKBI3UTH» (IPSIMO B 3aKOHI II¢
HE BU3HAYCHO), OJHAK (popMylia 3aKOHY BCE XK
CTPUMYE, 1 Ja€ MOXKJIUBICTh 3aXHIIATHCS Bif
CBaBLILIAL.

[Ipoekr xe, sk Oaunmo, MeW TOPAIOK
pO3MHBaE, 1 poouTh 3aCTOCYBaHHS
MOJATKOBOTO 3aKOHOJIaBCTBa OLIBII
HEBU3HAYCHUM, a/pke Temep  (aKTUIHO
HOPS/IKY CKIIafaHHs (3alOBHCHHS) JeKJapariil
BCTAHOBJICHOMY  KOHTPOJIOIOYMM  OpPraHOM

HAJAEThCS TEX caMe 3HAuYeHHS, 10 HOpPMI Ta
3MICTY BIIMIOBITHOTO IMOJJaTKOBOTO 3aKOHY.

[{ixaBo 3a3HaumnTH, 1m0 NpoekT [IK 4ym 1O HE
«BUYHUIICHUI» B I[bOMY BIJHOIIICHHI BiJ] CITi/IiB
21811Il, ym TO mMOMATKIBII TepenOaqHIINA
MOYJIMBICTh TOJAAIBIIOI €BOMIONII MPOCKTY —
MTOBEPHEHHS bi o) 2181111, i TOMY
3ape3epByBaJid  co0i  JOJATKOBE  IPaBoO-

MOXIIUBICTb  <TIOKEPYBaTH»
0B0OB’ A3KOBUX pPexkBisuTiB
BCTAHOBJIOETLCSA LI€HTPaJIbHUM

OEepXaBHOL IOJATKOBOI CIIyXOm» (OCTaHHC
peuenns m. 11.6). 3po3ymino 3BigKuH «Byxa
CTUpYATh» y MBOTO TMOJIOKEHHS, a/Ke MPsIMO
BKAa3aHO Ha IEHTPAJIbHUU OpraH JepiaBHOI
nO0amKoe60i CIy:)KOM Ha BIAMIHY, HaIpPUKIA],
BIJI 3arajabHOro [EHTPATHHOTO
KOHTpoJItoto4oro oprany B . 10.1.

«[lepenik
mekJjiapaiil
OopTaHoOM

Haranaemo Takox, 10 32 YMHHOIO PEAAKITIEI0
3akony 218141 came He 3a3HAYCHHS
«00O0B’ I3KOBUX PEKBI3UTIB» € HAHOUIBII YaCTO
3aCTOCOBAHOIO IIiJICTABOIO IS HEBH3HAHHS
JeKJapaliii Mo aTKOBOIO JICKJIapalli€r, 1 1o
3aKOHOJIaBYO «O0OB’SI3KOBI PEKBI3UTH» Hapasi
He BH3HaueHO. Ha «cmigm» 3Bigku Oepe
noxomkeHHss Hopma n. 11.6 TIK Bkasye i

mandatory  requisites , which  are

required to be indicated therein, it
is not signed by the respective

officers, it is not sealed » . That means
that currently the Law provides for th
exhaustive list of circumstances in which a
report might be viewed as having no status
tax report: (1) when it does not contain t
mandatory requisites, which are required tg
indicated therein; (2) it is not signed

respective officers; (3) it is not sealed. Thaj
all under the Law. In practice the t
authorities try to extend the list of grounds
“eliminate” inappropriate tax returns by mes
of free interpretation of what is meant ung
“the mandatory requisites” (the law does

list such mandatory requisites). But still {
formula of the law restrains and gives t
chance to oppose to self-will.

The draft of the Tax Code, as we may S

blurs this procedure and makes the applicat

of the tax rules more non-defined, since n
the procedure of filling-in tax returns

established by the inspecting authorities
the same legal effect as the rules set
respective tax law.

It is interesting to note that the draft Tax Cg
is either not “cleaned up” of the traces of
Law No. 2181HI, or the tax authoritie

~

D
ne
tax
5 of
he
be
DYy

L is
AX
to
NS
der
not
he
he

ee,
on
ow
AS

has

by

de
'he
S

envisaged the opportunity for further evolution

of the draft — return to 2181}, and that is why

they reserved for themselves additional rig
chance “to rule” —*The list of the
mandatory requisites, whic h shall be

indicated in the tax return, shall be
established by the central tax office”

(the last sentence of clause 11.6). It is c
where this provision comes from: it direct
mentions the centrabx office as opposed t
the central office of inspecting authorities,
mentioned in clause 10.1.
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We would like to remind also that under
current version of the Law No. 218II-failure

he

to indicate in the tax return “the mandatory

requisites” is the mostly often used groun

to

consider the tax return as having no status of
tax return. At the same time the law currently

does not list such “mandatory requisites”.

he

traces of where clause 11.6 of the draft Tax




OCTaHHE pedeHHs mepiioro adzamy nm. 11.6 -
«... OpraH JIep>KaBHOI MOJATKOBOI CIIYKOH ...
3BEpPTAETHCSI 10 IUIATHMKA  IOJAATKIB 3
NUCHMOBOIO TPOIO3UIIIEI0 MOAATH MOJATKOBY

JEKJIapaIiio i3 3aA3HAYEHHAM 0008’ A3K08UX
peksizumie ...». ToOTO KOIM TOYATKOBO
MUCaBCS  MPOEKT, TO  OUIKYBaJlocs  WIO
MiJICTABOI0  HEMPUUHATTS €  caMe  He
3a3Ha4YCHHsS 000B’ I3KOBHX PEKBI3UTIB. A TIOTIM
3MIHWJIOCSI Ha  IIMPOKE TOCWUJIaHHS  He

HeBiAMoBiAHICTE BuMoraM cT. 10, ne iine MoBa
B T.4. ¥ TIPO JOTPUMAHHS MOPSAKY CKJIaJTaHHS
BHU3HAUEHOTO IIEHTPAIBHUM KOHTPOITIOIOYUM
OpraHOM,  OJHAK  <XBOCTH»  QDKEpe»
3aJIHLLIIIINCS.

Bupimenusim nutaHHs 0yJjio 0 MOBEPHEHHHA
Ao moaei 3akony 218111l, koau 6 nm. 11.6
IIK roBopuB He Npo JeKJIapauiio 3an0BHEHY
3 nopyuweHHssM Hopm cr. 10 IIK, a mpo
KOHKPETHi MiICTABH HEBU3HAHHS K BOHHU
BcTaHoBJieHi 3akonom 2181411, i mnpm
bOMY BH3HA4YaB NPSAMO 3aKOHOM IO TaKe
000B’ I3KOBi PeKBI3UTH.

[likaBo 3ayBaXWTH, WIO camMa IOJaTKOBA
000B’ A3K0BI PEKBI3UTH BU3HAYMIA,
HaIPUKJIIA], n. 4.4. MeroguuHnux
peKoMeHAalii MO0  LEHTPaIi30BaHOTO
NpUMaHHA Ta  KOMITIOTEpHOI  OOpOOKH
[MOJATKOBOI 3BITHOCTI INIATHHUKIB IOHATKIB B
OMIIC Vkpainu» 3atBepxeHnx Hakazom
JITA Vxpainun Ne 827 Bin 31.12.2008. takum
YHHOM:

B

«Y LUbOMYy KOHTEKCT1 mninm o60B A3KOBUMU
pexBiszuTamMmM polsyMminoTbCS

e Tun OOKYyMEeHTa ( 3BiTHMY],
YTOUHOUMNM, 3B1THMUMN HOBMﬁX

e s3pirTHwmy ( nomarxoBwi) nepiox;

* HasBa IJIATHMKA I[IONATKI1B;

* KkO& IUIaTHMKA [NOJATKIB 3TigHO 3
€OMHUM nepxaBHUM peecTpoM
ninnpmuemMcTs Ta opraHiszaunin
YKpaiHy BIiONOBiOHO OO IOCTAaHOBU
KabGineTy MinicTpiB VYkpaiHum Bing

22 ciuns 1996 poxy N 118 " TIIpo
CTBOpPEHHH €OMHOTO IEepPXaBHOTO
peecTpy ninonpmuemMcTs Ta
opraHisanin Yxpaiun" abo
peecrpauirnumit ( oBIikoBUI) HOMEP
3 TPHIAY:;

Code comes from can be found also in the

sentence of the first paragraph of clause 11|.

the tax authorities shall address to

last
6 —
he

taxpayer a written proposal to file tax return

with the mandatory requisites.”. That meang

that when the draft was initially prepared,

failure to indicate all the mandatory requisi

[es

was expected to be the ground for refusal to
accept tax return. Afterwards it was replaced
by general reference to the incompliance with

Article 10, where it is said, inter alia, abg
compliance with the procedure of filling-in
established by the central inspect

ut
AS

ng

authorities, but the ‘traces’ of the ‘sources’

remained.

This issue could be solved by return to the
model used in the Law No. 2181H: namely,
if clause 11.6 would not mention the ta
return filled-in not in line with Article 10 of
the draft Tax Code, but rather would
mention the definite list of grounds to view,
the tax return as having no such status, as
iIs done in the Law No. 21811, and at the
same time would Ilist the mandatory
requisites.

It should be noted that the tax authorities

117

set

the list of the mandatory requisites in clause

4.4 of “Methodical Recommendations
respect of Centralized Receipt and Comp
Processing of Tax Reports of Taxpayers in ]
Offices of Ukraine” as approved by tl
Resolution of the State Tax Administration
Ukraine No. 827 as of December 31, 20
This list is as follows:

“In this context the
requisites shall be as follows:

mandatory

e type of th e document (tax report
for respective reporting period,
tax reports  adjusting
liabilities, new tax report);

e reporting (tax) period;

e code of the tax payer according
to the Uniform State Register of
Enterprises and Organizations of
Ukraine according to the
Resolution of the Cabinet of
Ministers of Ukraine dated
January 22, 1996 No. 118
Establishing the Uniform State
Register of Enterprises and
Organizations of Ukraine” or

tax

non

in
uter
ax




e ipgeHTudpikauilHMI HOMEepP 3TiZHO 3
OP®O abo, y pa3i »BimMoBuM Bin
HBOTO - Cepls Ta HOMEp MHnacrnopTa
onsa @ismuHol ocobu,

* MiclLe3HaXOImXEeHHS jia THUKA
IOOATKIiB;

. Haspa OJIIIC, 10 49KOT'O TIOIAETLCH
3BiTHI1CTE;

e gmara nomaHua 3BiTy ( abo mara
SANOBHEHHA - 3aJIeXHO Bim dopmm);

e rnimnmucm [I0CamoBMUX ocib
3aCBiguyeHi mneyaTkoo.

IOia  s3BiTis, Yy AKuMxX 1e 1nepenfadeHo
dopmow:

* s3pirTHumy ( nomaTxkoBMit) mnepiom, wWo
YTOUHIETHCH, y pasi HaOaHHSA
IJIATHUKOM TMOHNATKI1B YTOUHKOUOTO
POBPaXYHKY;

e iminiasm, npissuma Ta
imenTrdikanivHi HOMEpPM NOCamOBUX
ocib;

* KOI BMIY €KOHOMiuHOI z»OigjmbpHOCTi
(KBED),

* KOOI opraHy MicueBoTo

caMoBpAnyBaHHA 3a KOATVYY,

e 1HAVMBiOyasbHUM [IOHATKOBMM HOMEpP
Ta HOMEP CeimourBa po
peecTpanipn JIaTHMKAE [HOONATKY Ha
OoIaHy BapTicTb 3T'iOHO 3 IaHUMU
PeecTpy INIJaTHMKIB [nomaTky Ha
OOIaHy BapTicThb 3a 3B1iTHUM
(nomaTkoBuit) nepiom».

Yomy 0 1€ HE 3aKpIMUTH Ha 3aKOHOJABUYOMY
piBHI, 1 Bce? A TO Ha MPaKTHII TOJATKOBA Ha
MICIISIX Hamaranacs BITHOCHUTH 1o
000B’I3KOBUX  PEKBI3HUTIB npuKiIag 3
NPaKTUKKA — B TOMY 4ucli i [HTepHET-aapecy
MiAPUEMCTBA YM HOoMepH TenedoHiB. I Hema
rapaHrii, IO TMpH CYTYXHIH cuTyamii 3
OI0)KETOM J0 TaKOi NPAaKTUKH HE MOXKYTb
BJIATHCSI 1 IEHTPAJIbHI OPTaHH.

I'oBopsiTh, «iusiBOn y geranmax». [Ipoekr,
IPOTIOHOBAHUHM 3apa3, camMe MiICTUTh Oararo
TakKuX HIONTO <«IpiOHMIL», SKI Ha AU
BUJIA3SITh IPOOIEMaMU.

Hampuxnan, m. 10.3.1. [IK Bumarae mio06
[IOJaTKOBa 3BITHICTH MinucyBaacs
«KeplBHUKOM MJIaTHUKA HonaTKy».I{apaSi

nojaTkoBa Jiekiapartis 3a 3akonom 2181111 3a

registration number from
temporary register of the State
Tax Administration of Ukraine;

e identification number according
to the State Register of
Physical Persons or, in case of
refusal from it, - serial number
of passport of physical person;

e location of the taxpayer;

« tax office where the tax report

is filed;
e date of filing tax report (or
date of filling- in depending on
the form);
e signatures of officers verified
by the seal.
For the reports, where their form
requires the following ma ndatory
requisites:

e reporting (tax) period which is
adjusted, in case the taxpayer
files tax report adjusting tax

liabilities;

e initials, surnames and
identification numbers of the
officers;

e« code of the type of economic
activity (KVED);

« code of the local au thorities

according to the Classifier of
the Objects of
Administrative and Territorial
Organization of Ukraine;

¢ individual tax number and number

the

of the Certificate on the
registration as VAT- payer
according to the Register of
VAT-payers for reporting ( tax)

period”.

Why not set the mentioned list by the law?
practice without having such list set by the |

n
aw

the local tax authorities tried to include to the

list of the mandatory requisites — example fr
our practical experience — web address of

om
the

enterprise or phone numbers. And no one may
guarantee that in hard time for the state budget

the central tax authorities will not follow th
same approach.

One say “the devil is in the detail”. The dr

e

Aft

Tax Code as currently suggested contains a lot

of so-called “details” that in practice may tyrn

out to be problems.

For example, clause 10.3.1 of the draft T

ax

Code requires that tax reports shall be signed

by “the chief executive officer of the
taxpayer” . Currently the tax report might [

e



BKa3aHOW BuIe HopMmoro .. 4.1.2. moxe
OyTH HEBHM3HAaHAa B SKOCTI JEKJaparii, SKIIO
«ii He BilanoBimoHMMM
bauute pizHUIIO?
Skmo HI, TO 11 Big4ye KepisHuk niamHuka
nooamxy, KO He 3MOXe HTH y BIAIMYCTKY 4H,
O6oponb boske, XBOpITH mTij Yac MiAMUCAHHSI
OyIb-sIKUX JeKiaparliii, abo Oyae BUMYIIECHUI
MiMMCYyBaTH Harepes 4UCTI OJIaHKU
JeKnapanid. A 1o poOUTH MiANPHEMCTBY,
KOJIM KEPIBHUK 3BUIBHUTHCS, & 3aMIHUTH HOTO
noTpiOeH Yac N BUKOHAHHS BiJMOBIIHUX
npouenyp, nepeadadyeHuxX  3aKOHOM  JUIst
IPOBECHHS 300piB YYaCHHKIB JUIs
MIPU3HAYCHHS KEPIBHUKA?

nignmcaHo

IOCamoOBMMM OcCOoDamMm».

BBa)kaemo, 1110 TOKYMEHT TaKOTO PiBHS MPOCTO
¢i3uyHO He MIr OyTH MiArOTOBAHUH HAJIEKHUM
YUHOM B Ti CTPOKH, SKI 3apa3 HoMy
BiJITycKarOThCs. [Ipu 1IbOMY, SKIIO TOBOPSTH,
0 3ATUIIWINCS TUIBKH  «ApiOHMIN», TO
HACTIPaB/li [Ie HE TaK, SIK JIOBOJUTH 1 BUKIIAJICHE
BHUIIIE, 200 11e MOKEe OyTH NPIOHUII HA KIITAIT
KOMH Yy pedeHHi: «Ka3HUTh  HEJb3,
MOMHIIOBATE?», 4d TO «KasHUTh, HENmb3s
IMOMHJIOBATh!»

Tox IS CHUIBHOTH €IUHOK HAJICI0 Ha
OTPUMAaHHS TMPUHANMHI HE TaKOro TOTaHOIro
KOJCKCY (AK TPOEKT 3apa3) € CYTTEBE
MPOJIOBXKEHHS CTPOKIB pOOOTH HAJ HHM,

JOKJIQJIHE  ONpAIfoBaHHSA MO po3jaigax 1
NPUUHATTA 1O  PO3aUIaX, 13 IOYAaTKOM
3aCTOCYBaHHsS 4epe3 OUIbIIMKA  dYac  Bif

NPUAHATTS, HDK TIepen0adeHo 3apas.

3 moBaroro,
KM Ilapmnepu

2 MoBoto opurinany i3 kazku «12Micsmis».

viewed as having no status of tax report un

the mentioned above clause 4.1.2 of
Law No. 2181HI in case'it is not signed
by the respective officers” . Can you se¢

the deference? If no, then the chief execu
officer of the taxpayer will see the differenc
when she or he are not be able to take a I
of absence for vacation or, God forbid, is
during that period of time when tax retur
should be signed, or when she or he has to
blanks of tax returns. And what should

der
the

nY

tive
re,
pave
ill
ns
sign
a

taxpayer do in case the chief executive officer

resigns and certain period of time is requirec
order to hold the shareholder's meeting
appoint new chief executive officer?

Considering the timeframe, within which t
document of such level has been prepared
believe that there was mere lack of time
order to elaborate due draft. If one says

only ‘minor details’ have left, it is not true,
is illustrated above. Or it may be such mi
details as the place of a coma in a well-kng
history joke about ruthless Czar Alexander
of Russia and his wife, Maria Fedorovna. §
once saved a condemned man from exile
Siberia by changing a single comma in

warrant signed by her husband. Instead
reading: "Pardon impossible, to be sent

1 in
to

we
in
that
nS
nor
wn
11
she
2 in
the
of
to

Siberia," she changed the document to read:

"Pardon, impossible to be sent to Siberia."
man was thus saved and released.

Thus, for the community there is no hope

The

to

have at least not so bad draft (as currently

suggested) save one - that the terms

for

elaboration of the draft Tax Code will be

considerably prolonged, that it will L
elaborated and adopted chapter by chapter
become effective upon expiry of longer per

e
and
od

of time after its adoption, than is currently

expected.

Sincerely yours,
KM Partners




