KM PARTNERS

TAX & LEGAL ADVISERS

5 PANKIVSKA STR., FIFTH FLOOR
KYIvV UKRAINE 01033
TEL: 380(44)4907197
Fax:380(44)4928859
E-MAIL : admin@km-partners.com

www.km-partners.com

Legal Alert Il

11 ceprias 2010poky

Ille pu3uku, NoB’ sA3aHi 3 NPUITHATTIM
ITogaTKOBOIO KOAEKCY

(mponoB:kennsi Legal Alert Bin 17.06.2010, Legal
Alert Il Bix 29.06.2010ra onoBienoro Legal Alert 11-
| Bix 9.08.201( oryisigy Ha MPONOHOBAHY PeAaAKIIiIo,
onpuiwaHeny Kadinerom minicTpiB ¥Ykpainu
03.08.201(.)

HuM mpencraBiasieMo TONANBIIUNA — aHATI3
npoekty 1K 3 nmutanHs pu3HKiB: 301UIBIICHHS
OpPOCTOPY I CBAaBULISA  KOHTPOIIOHOUUX
opraHiB, mMO30aBJICHHS TUJIAaTHUKIB TIOJATKIB
MO>KJTUBOCTEH 3aXUCTY BiJl HE3aKOHHUX JIiHi.

B mpoMy BUTNYCKY pO3TIISIAIOTHCS MUTAHHS
HEMOYKJIMBOCTI BIZIMOBH B JIOTTYCKY
NOJATKIBIIB IS TPOBEIEHHS JOKYMEHTAIbHOT
MepEeBIPKH, HABITh KOJHM 32 3aKOHOM ITiJICTaBH
JUIs  Takoi mepeBipku BiacyTHi. Takox —
PU3HKH CYTTEBOTO PO3IIMPEHHS MOMJIUBOCTI
aJMIHICTPAaTUBHOTO aperury, HaJTaHHI
MOXJIUBOCTI TIOAATKIBIIM poOUTH 1€ 0e3
pimeHHss cyny (¢akTUYHO Ha Maibke He
0OMeXKEeHHH Jac.

1.1
Hapasi yMoBM J0mycKy MOJATKIBLIB 0
MIPOBE/ICHHS TIEPEBIPOK BCTAHOBJICHI CT. 172
3akony «lIpo nmep:kaBHY MOJATKOBY CIYKOY B
VYkpaini»:
«Crarrs 11 2
oci6b opraxis

YMOBM pOomycKy I[10CaIOBMX
OepXaBHOL IOOaTKOBOIL

August 11, 2010

More risks related to adoption of the
new Tax Code

(continuation of Legal Alert dated June 17, 2010,
Legal Alert Il dated June 29, 2010 and renewed
Legal Alert II-1 dated August 9, 2010 based on the
version as suggested and published by the Cabindt o
Ministers of Ukraine on August 3, 2010)

Herebelow we would like to present further
analysis of the draft Tax Code in respect of the
following risks: more space for self-will of the
inspecting  authorities,  deprivation the
taxpayers of chance to oppose illegal acts.

In this issue we review the aspects related to
impossibility to refuse from admitting tax
inspectors to tax audit, even if under the law
there are no grounds for such an audit. In
addition - the risks that the draft Tax Code
essentially broadens grounds for administrative
arrest, provides the tax authorities with the
right to arrest assets without court decision
practically for unlimited period of time.

1.1.

Currently the conditions under which the tax
inspectors may be admitted to tax audit are set
in Article 11° of the Law «On State Tax

Service in Ukraine»:
“  Article 11 2, Condi ti ons
adnmi ssi on of the officers of the state

for



CITyX0u o IIPpOBENEHHA IIJIaHOBUX Ta

I0BallJIaHOBMUX BMIBHUMX IIepeBipok

[TlocamosBi ocobun opraHy OEepPXaBHOL
IONaTKOBOI ciyx0Ou BOpaBi NPUCTYNUTU IO

tax service to scheduled and

unscheduled tax audits

Officers of the state tax service

shal | have the right to start

NnpoBeIeHHA IJIaHOBOL abo mnoszamnaHoeoi Scheduled and unscheduled tax audits
BUIi3HOI mNepeBipku Ba HaseBHocri nmigcras provided that there are due grounds
Oasi ix npoBeneHHsi, BusHaveHux nmm wa for tax audit, as established herein
imuwmMy BaxoHamyu Yxpaimm, ma 3a ymosum and other laws of Ukraine, and on
HaIaHHSA 1A THUKY nomaTkis nin condition that the following documents
POBIUCKY: are provided to the taxpayer against
1) HampaBjieHHA Ha NEpPEeBipKYy ... receipt:
2) xomil Hakasy KepiBHMKA NOZATKOBOTO 1) referral to tax audit..
opraHy MNpO MNPOBEIEeHHS ... NepeBipku ...» 2) aCODyOfﬂm(NderNWheChmf
officer of respective tax
in spection on assigning tax
inspectors to conduct tax
audit ...”

ToOrto 3a uYuMHHAM 3aKOHOM ITONATKIBI
OTPUMYIOTH TIPABO Ha JOIMYCK JIO MEPEBIPKH 3a
JOTPUMaHHS JIBOX OCHOBHHMX BHMOT: (1)
HasIBHICTH MIACTaB JJIsi IPOBEJICHHS MEPEBIPKHU
3a 3akoHoM, TA (2) 3a yMOBM HaJaHHS i
PO3MUCKY TUIATHUKY TOJATKIB BUIICBKA3aHHUX

JOKYMEHTIB. Y pa3i HEeIOTPUMAHHS 0YO0b-AKOi

i3 BKa3aHUX BHMOI' TIpaBa Ha JIOMYCK JO
MEPEeBIpKH Y OJATKIBIIIB HEMAE, 1, BIATOBIIHO,
IUTATHUK MOYKE HE JOIMYCKATH iX JI0 MEePEeBIpKH.
Takuil miAXig MIATBEPAXKYETHCS 1 CYHOBOIO

MPAKTUKOIO. [HIMUMU  CIOBaMH, IUIATHUKH
MOJNAaTKiB  3apa3 MalTh MOXJIUBICTE HE
JOTMYCTUTH  TOJATKIBI[IB 10 IPOBEICHHS
HepeBipKu HaBITh 3a npe’ IBJICHHS

HalpaBJICHHS Ha TEPEeBIPKY y pasl KoM 3a

3aKOHOM TMIJCTaBM JUIsI TaKOi MEpeBIpKU
BIJICYTHI.

o mpononyetnesa B T1K:

Crarts 117 3akony «Ipo  gepxaBHY

NOJATKOBY CIYyXOy B YKpaiHi» i3 BKa3aHOTO
3aKOHY BWJIYYAEThCS 1 BIIXOAUTH Y HEOYTTA
(muB. .. 23 m. 21 Po3ainy XIX «IIpukiniesi
Ta MEePEXiaHi MOJOKCHHS).

3amicTh 1bOTO CT. 46 /MOBH Ta TOPSIIOK
JIOITYCKY TOCAJ0BUX OCI0 OpraHiB JepXaBHOI
MOJATKOBOT CIY)KOM 710 TIPOBEACHHS BHUi3HUX
nepesipok» po3ainy I ITK BcTanoBmoE:

«46.1. llocamoBil ocobu BIpaBi
NPUCTYNUTM OO NOPOBEIEHHSA ... NepeBipku
3a yMOBM Ipen SBJIEHHS HaNpaBJIeHHS Ha

NPpOBEeIEeHHI Takoi TmnepeBipky, B SKOMY
3a3HadvaeTbCAd HanpaeJjeHHsAa e 5]
OiMicHMM 3a YMOBM HagBHOCTi nigmnmucy ...,
o CcKpilnjeHun IeyaTKon oprany

OEePXaBHOL NONATKOBOL CJIyXOMU.

Thus, according to the current Law tax
inspectors acquire the right to be admitted for
tax audit provided that two main requirements
are met: (1) there exist due grounds for tax
audit as provided by the law, AND (2) the
above mentioned documents are provided to
the taxpayer against taxpayer’s receipt. In case
at least one of the requirements is not adhered
to, the tax inspectors have no right to be
admitted to the tax audit. Such approach may
be also confirmed by court practice. In other
words, currently the taxpayers have the
opportunity to refuse from admitting tax
inspectors to tax audit, regardless the fact that
the tax inspectors have produced the referral to
tax audit, if there lack due legal grounds for
conducting tax audit.

What is suggested in the Tax Code:

Article 112 of the Law «On State Tax Service
in Ukraine» is deleted from the mentioned Law
and lapses into obscurity (see sub-para. 23 of
para. 21 of Section XIX «Final and
Transitional Provisions»).

In its place Article 46 “Conditions and
Procedure of Admission of the Officers of
State Tax Service to Tax Audit” of Sectidh
of the Tax Code provides:

“46.1. Officers ... shall have th e
right to start ... tax audit in case the

referral to conducting tax audit,

where it is mentioned ..., is produced

to the taxpayer. The referral ... shall

be valid provided that it is signed ...,

verified by the seal of respective

state tax inspection.



Henpen sABJIEHHS ... HANpaBJIEHHS Ha
NpoBEeHeHHA MepeBipku abo npen ABJIEHHS

HalIpaBJIeHHS, OQOPMJIEHOT'O 3 IIOPYULIEHHAM
BMMOT, YCTAHOBJIEHMUX LMM IIYHKTOM, e
nizmcrapowo oI HeIONylmeHHI o
IPOBEIEHHA ... IepPeBipKU.

BimgMoBa MJjlaTHMKA I[IOOATKIB ... Bin
IOINYyCKY oo nepeBipku Ha 1HmMx
nimcraeax, Hix BMS3HaueHl B abszaul
OpyTromy LBOTO NYyHKTY, He
IO3BOJIAETLCH. ... . »

I3 mepenbaueHnx 3aKOHOM 3apa3 JIBOX YMOB —
(1) wHasBHiCTH miacTaB IS TEPEBIPKH,
nepenbaueHux 3akoHoMm, TA (2) HamaHHS
HalpaBJIeHHsI Ha mepeBipky Ta Hakazy — [IK
3aJTMIIIAE JIUIIE OJTHY — HAsIBHICTh HAIPABICHHS
Ha TepeBipky. Uu ICHYIOTH 3a 3aKOHOM
MiJICTaBU N7l TaKOl TEpPEBIPKU CTa€ BXKE HE
BOXIMBUM. A0O3all Apyruii mependavae eauHy
MiJICTaBy JUIsl HEAOMYIIEHHS 10 TPOBEICHHS
MEepPEBIPKH — HEMpe SIBJICHHS HalpaBlICHHS
(um npen’ sBICHHS HaTPaBIICHHS,
opopMIIEHOTO 3  TOPYUIEHHSM  BHMOT,
BKa3aHUX B a03aii nepmomy). I mob He OyIio
CyMHIBIB, a03all TpeTii 3aKpiluiioe — BiiMoOBa
Bil JOMyCKY /10 NepeBipKHU 3 NPUYMH iHIIMX
Hi’K Hempeja sIBJIeHHSI HAaNpaBJeHHS Ha
nepeBipKy He 103BOJISETHCA.

To06to 3a 1K Bxke HE BaXXJIUBO, € 32 3aKOHOM y
NOJATKIBIIB MpaBO Ha TMEPeBIpKy UM Hi,
roJIOBHE, 11100 OyJI0 BUIIMCAHE HAMPABIICHHS Ha
NepeBipKy 1 Ha HbOMY — TMIIMNKC 1 MeJaTka. 3a
HAsBHOCTI TaKOro MaHJaTy MOXHa He
3BaKaTW, YW € TpPaBO Ha TEPeBipKy 3a
3aKOHOM, — BC€ OJHO IUIATHUK MOAATKY HE Ma€e
mpaBa  BIJIMOBUTHCS  BiA  JOMYCKYy 1O
nepeBipkH, Xoua O BOHA 1 HE3aKOHHA.

1.2.

IIK mocuTh MOCIigOBHUHN 3 ILOTO IIUTAHHSA, 1110
MOKHA BIACHIKYBaTH Jalli Ha TPUKIAIL
aJMiHICTPATUBHOIO apeIITy MaiHa.

3a 4YMHHUM 3aKOHOAAaBCTBOM (cT. 9 3akoHy
21811Il) agmiHiCTpaTHBHUN apemT MaiHa
BU3HAUCHUN TaKUM YUHOM:

«9.1.1. ADMiHICTPaTHMBHUM apemT akTMBiB
[Jla THUKa nopmarkis ( mami - apemr
akTUB1B) € BUKJIIOYHUM crocotom

3afes’MeueHHd MOXJIMBOCTI MIOTAalleHHS MOTO

Failure t o produce ... the referral or
producing the referral which is not in
compliance with the requirements set
herein, shall be the ground for non-
admission ... to tax audit.

Refusal of the taxpayer
admitting tax inspectors to tax audit
on grounds other than mentioned in the
second paragraph hereof shall not be
allowed. ...”

from

Out of two conditions, currently required by
the law — (1) existence of due legal grounds for
tax audit as provided by the law, AND
(2) producing to the taxpayer the referral to tax
audit and the order — the Tax Code keeps only
one — availability of referral to tax audit. It is
of no importance anymore whether there exist
due legal grounds for such tax audit. The
second paragraph provides for the only ground
for non-admission to the tax audit — failure to
produce the referral (or if the produced referral
is not in compliance with the requirements set
in paragraph one). In order to avoid any
doubts, the third paragraph emphasizes -
refusal to admit to tax audit by reason other
than failure to produce the referral to tax
audit shall not be allowed.

Therefore, according to the Tax Code, it is not
important whether tax inspectors have the right
to conduct audit or not, the only thing which
matters is existence of the referral to audit and
signature and seal thereon. Such a mandate
being at hand, it does not matter if there are
any legal grounds for tax audit, - anyway the
taxpayer does not have the right to refuse from
admitting tax inspectors to tax audit, even if it
is illegal.

1.2.

The Tax Code is quite consistent in this
respect, which might be further illustrated by
the example related to administrative arrest of
assets.

According to the effective law (Article 9 of the
Law No. 2181HI) administrative arrest of

assets shall be wunderstood as follows:
“9.1.1. Administrative arrest of
assets of taxpayer (hereinafter -

“arrest  of assets”) is an exceptional

means to provide possibility to sett le




IOOATKOBOTO BopTy».

A 3a mnpoektom IIK (ct. 60) 0.1

AnMiHIiCTPaTUMBHMM apemT MalHa IIJIaTHUKA
nopmarkies ( manmi -— apewr  MaiHa) €
BMHATKOBUM crrocofoM 3a0eBIeUeHHS
BMKOHAHHA  IJAaTHMKOM  IOHATKiB  JioTo

0BOB’ A3K1B, BM3HAUEHMX BaKOHOMM.

3MiHEHY YacTUHY Y 3arajbHOMY BHM3HAuYCHHI
migKpecieHo.  BuaHo, 1O 32 HOBUM
BU3HAUEHHSAM Iepen0avaeThCs  PO3IIHUPECHE
3aCTOCYBaHHA IIbOTO crocol0y, ToOTO 1A
«TyOUHKa» cTae OUIbII OAraTOUTLOBOO.

SIxk me Oyme N0  BIAHOWIIEGHHIO  JIO
PO3TJISIIYBAHOTO BHIE NHTAHHS — IIiJICTaB
JOITYCKY JI0 TIEPEBIpKH, MOPIBHIEMO 13 YUHHUM
CTaHOM:

3akou 2181111:

«9.1.2. ApermT aKTMBIB  MOXe By THr
3aCTOCOBAHO, fAKWO 3' ACOByeThCH OOHA 3
TaKMx OOCTaBMH

T) MJIAaTHUK MONATKiB BiOMOBJISETBHCA Bin
NPOBEeIEHHI IOKYMEHTAaJIbHOI MNepeBipkM 3a
HAsBHOCT1 BakKOHHMX IizmcTaB OJasa 11
npoBeleHHa abo B1ino »monycky I[IOCaIXOBUX
ocif nomaTkOBOI'O OpTaHy OO OOCTexXeHHS

npyMimeHs, MO  BUKOPMCTOBYKOTLCS  IJIA
omepxaHHA moxomis ato nos' 43aHli 3
OTPVMaHHAM iHmmx 06" exTiB

ONONAaTKYyBAaHHSA, EJIEKTPOHHUX KOHTPOJILHO-
KAaCOBMX anapaTiB, KOMI OTEPHUX CUCTEM,
MO BaCTOCOBYTLCSH [JId PO3PAXyHKIB 3a
ToTiBKYy afo 3 BUKOPMCTAHHAM KAapPTOK
[JIa T 1KHUX cucTeM, BaTrOKaCOBUX
KOMILJIEKC1B, cucTeM Ta 3acobiB
LNTPUXOBOTO KONYBAHHS

LD

I momaTkoBEe OOMEKEHHS:

«9.3.8. AnMiHICTPaATHMBHMUI apemT He MOXe
Oy T HakJameHoO, SMAKIO IIJIATHUK [I0JaTKiB
BioMmoBgeThCH OOy CTUTH npalli BHUKA

KOHTPOJIOIUOTO OPTaHy IO INOKYMEHTAJIbHOIL
abo MarepliajyibHOI NepeBipkr y 3B' 93Ky 3
BimcyTHicCTIO y TaKOTO npalliBHMKA
KOHTPOJIOIYOT'O OopraHy nOimcrar njus I1
IPOBEIEeHHs, BU3HAUEHUX BaKOHOIAaBCTBOM,
a TakoxX OO OOCTexeHHS MNpMMimeHb, o
BUKOPUCTOBYKTECSI s omepXaHHS
noxomie, abo noB' 43aHMX 3 OTPUMAHHAM
1iHmMx 06" exTiB onomaTKyBaHHA,
€JIEKTPOHHUX KOHTPOJILHO- KACOBUX
anaparTis, KOMIT' DTEPHMX cucTewM, 1o
3aCTOCOBYITHCS s PO3pPaxyHKiB 3a

taxpayer’s tax debt

While according to the draft Tax Code (Article

60) “60.1. Administrative arrest of
assets of taxpayer (hereinafter —

“arrest of assets”) is an exceptional
means to secure that the taxpayer
should fulfill taxpayer’s duties,

stated in the law”.

The wording, which has been changed in the
general definition, is underlined. We can see
that expanded applicability of arrest of assets is
allowed, in other words this “baton” becomes
more multipurpose.

Let us compare with the current status, how
new rules will deal with the discussed above
issue — grounds for admitting to tax audit:

Law No. 2181HI

“9.1.2. Arrest of assets can be
resorted to, if one of the following
circumstances appears:

d) taxpayer refuses from tax audit ,
provided that there are due legal
grounds for such tax audit, or from
admitting the officers of the tax
inspection to examination of premises,
used for receiving income or related
to receiving other objects of
taxation, electronic cash registers,
comput er systems, used for settlements
in cash or via card payment systems,
cash registers with electronic weight
scales, systems and means of bar-
coding;

And additional limitation:

“9.3.8. Administrative arrest may not
be resorted to in case a taxpayer
refuses to admit the officer of
inspecting authorities to documentary
or material audit in case the re lacks
legal grounds for conducting audit by

such officer, and also to examination

of premises used for receiving income
or related to receiving other objects

of taxation, electronic cash
registers, computer systems, used for
settlements in cash or via c¢ ard

payment systems, cash registers with
electronic weight scales, systems and
means of bar-coding.”



ToTiBky afo 3 BUKOPMUCTAHHAM KAapTOK
[JIa T 1KHUX cucTeM, BaTr'OKaCOBUX
KOMILJIEKC1B, cucTeM Ta 3acobiB

MTPMUXOBOI'O KOIOYyBaHHA. »

A 3a nipoextom [1K:

o crocyerbcs anamora Hopmu m.a. 9.3.8.

3akony 2181411 momo 3abopoHm  Ha
HaKJIaJaHHS apeliTy IMpH BiIMOBI IUIaTHUKA
MOJAaTKy Yy JOMYCKY TOAATKIBIIB IS
IPOBEICHHS NEPEBIPKH 3a BIACYTHOCTI IMiJICTaB
IUIA 1l MIPOBEACHHS, y CT. 60
«AIMIHICTpaTUBHUHN apelT MaiHa» MPOeKTy
I[NK mum 11 ©He 3Haiimum. MalOyTh, Take
0OMEXKEHHS I IMONATKIBIIB CTald BBa)KaTH
3alBUM.

3arajpHe MOJ0KEHHS

«60.2. ApemT MalHa MOXe By THU
3aCTOCOBAHO, HAKIO 3 ACOBYEThLCA OIHA 3
TakmMx oBCcTaBUH

60.2 .3. nrIaTHMK OOOATK1iB B1IMOBIAETHCH

Bin NIpOBENEHHSA OOKYMEHTaJIbHOIL
epeBipku 3a HasIBHOCT1 3aKOHHUX
niomcras nOxsa 11 nOpoBeldeHHa abo Bign
OONYyCKY IoCamoBMX oci6 oprany

OEePXaBHOL NOOATKOBOL CJIyXOu».

Mu 6aunmo, 1o mopiBHSAHO 3 3akoHOM 2181-

I B IIK oOpizanu KiHIIBKY HOpPMH, sKa
BHU3HAYaJIa 32 HEJOMYCK J0 YOro MOJATKIBIIIB
MOke OyTM HaKIaJCHO apemT MaifHa. 3a
HOBOIO HOPMOIO HEJIOIYCK MOAATKIBIIB 3 Oy/1b-
SKUX TPHYUH MOXKe OYTH IMiJICTAaBOIO ISt
aJIMIHICTPATUBHOTO apeINTy.

I roai TimmTH cebe MyMKOIO, IO CHUTYAIlIS

mifnanae ma Tepury YacTUHY — QiaTHUK
IIOOaTK1B BlIMOBJIAETBCHA B1lIO IIPOBEIEHHA
JOKYMEHTAJIBHO1 II€PEB1PKM 3a HaABHOCTL
3aKOHHMX TImizcTaB monasa ii
Haranaemo, o 3a I[TIK MoxyTh OyTH 1 HeBUi3HI
nokyMeHTaibHi nepesipku (m.am. 40.1.2.cr. 40,
ct. 42 1K), mis npoBeACHHS SIKUX JIOMYCKY
MOJATKIBIIIB Ha MIIMPUEMCTBO 1 HE MOTPIOHO.
OTxe mepia yacTHHA CKOpIIIe cpsMOBaHa Ha
BUIAJIKH, SIKI HE TepeadavyaroTh JOIMYCK
MOJIATKIBI[IB BIIACHE HA MiJMPHEMCTBO. A KOJHU
JUIS IPOBEICHHS MEPEBIPKU NOTPiOHUI 10mycK
Ha TIMPUEMCTBO, TO JIpyra 4acTHHA HOPMH
BOa4aeThbCsT OUIBIN CIEMIaIBLHOIO, a OTXKE Mae
npioputeT. A 3a HEI MPOCTO (aKT HETOMYCKY
[MOIATKIBIIIB € M ICTaBOIO TS

IpOBEeOEeHHA»,

While according to the draft Tax Code:

As to analogue to clause9.3.8. of the
Law No. 2181HI prohibiting tax authorities
from arresting assets in case of refusal of
taxpayer to admit tax authorities to tax audit
without due legal grounds for its conducting,
we did not find the one in Article 60
“Administrative Arrest of Assets” of the draft
Tax Code. Such limitation is likely to be
regarded as excessive for tax authorities.

General provision:
“60.2. Arrest of assets
resorted  to, if one of
circumstances appears:

may be
such

66.2.3. taxpayer refuses from tax

audit provided that there are due
legal grounds for such tax audit or
from admitting the officers of tax
inspection.”

We can see, that in comparison with the
Law No. 2181HI the draft Tax Code cuts the
ending of the clause, which listed the objects
refusal to admit tax inspectors to which was
ground to arrest of property. According to the
new rule failure to admit tax inspectors in any
case may cause administrative arrest.

And one should not find comfort in the hope
that the discussed situation falls within the first

part —“taxpayer refuses from tax audit
provided that there are due legal
grounds for such tax audit”.

We would like to remind, that according to the
Tax Code there can be hwuse tax audit:
(sub-para. 40.1.2. para. 40 of Article 42 of the
draft Tax Code), for conducting of which tax
inspectors do not need to be admitted to the
enterprise. That means that the first part is
likely to cover the cases for which admission
of the tax inspectors to the enterprise is not
necessary. And in case when in order to
conducts tax audit the tax inspectors have to be
admitted to the enterprise, the second part of
the clause appears to be more special and, thus,



aJIMiHICTPATUBHOIO apeIITy MaiHa.

IlikaBo 3a3Haumtu, mo 3a m. 42.2. ct. 42

«JoKxyMeHTaJlbHa HEBUI3HA nepeBipka
IPOBOIUTHLCH I0CamoBMMU ocobamu
KOHTPOJIDIYOT'O OpPraHy B M K JI 10 ¥ H O
Ha nizmcrTaBli pimeHHS KepiBHMKA TakoToO
opraHy abo HalpaBJIEHHA Ha 11

npoeenenHa». Burisigae gk ananoria m. 46.1.,
II0 WOro pO3IISHYTO BHINE, MO0 YMOB
JIOITYCKY /10 TIEPEBIPKH.

I Ha bOMY TJi SKOCH BXKE 30BCIM HE 00iIse
3aXMcTy Bim  cBaBuuig  m.  42.1., mo

«IIokyMeHTaJIbHa epeBipka
IPOBOIUTHLCH 3a 370010 IJjlaTHUKA
IomaTkKy, AKmo 1Hme He nepexnbadeHO
3aKOHOM, B IpuMilmeHH]1 KOHTPOJIOIOYOI'O

..». 3aKoHOM iHIIE TepeadayeHo —
yutaii 1. 42.2 Bumie — Taka IepeBipKa
npoBoautbess BUKIIFOYHO wa mimgcrasi
pimieHHs a0o HampaBieHHS. A IOAO 3roau
MJIaTHUKA TOJATKIB. SKIIO BiH MPOTO3UIIIIO
IPOBECTH TaKy IMEPEeBIpKY BIOXWUJIHUTh, Ha Te
na 60.2.3. cr. 60 IIK 1 HakimagasHHs
aJIMIHICTPaTUBHOTO apeliTy 3a BiAMOBY (ake
3aKOHHI IMIJICTaBU — PillIEHHs a00 HANpPaBJICHHS —
SIKi € BUKJTFOUHUMH 32 11. 42.2. —€).

HeBMI3Ha

opraHy

Tak 1mo mOpono3uiis MOAATKOBOI  MPO
MPOBEJCHHS JIOKYMEHTAIbHOT HEBUI3HOI
NEPeBIpKH  BUIIISIIA€  TaKOK, Big  SKOI

HEMOXIIHNBO BiI[MOBI/ITI/ICH.

HaocTaHOK, «KOHTPOJBbHUIA TOCTPUI», MO0 HE
Tim cebe HaJiero, MO aJAMiHICTpAaTUBHUN
apemrT 0e3 pileHHs Cyay — Iie CTPOKOM 10 96
roauH (fK 3apa3, i, Ha TMEPIIUH MOTJsLA, B
npoekTi I1K). JIuBuck mepegocTanHii ab3ai 1.
60.10 cr. 60 IIK: « paszi

KepiBHUKA BimmoBimHOoTO opTraHy
OepXaBHOL IOOAaTKOBOL cryx6u  ( #oro
3acTynHMKa) 1O Cydy 13 3agaBon IIpo
IPONOBXEHHS CTPOKY apeury MarHa
IJIaTHMUKa I[OHNAaTKi1B cTpok nmii apemty
IPONOBXYETHCS o IPUMHATTSA CcyInoMm
OCTaTOYHOI'O pimeHHs, mo HabpaJjio

3BEpPHEHHS

BaKOHHOI CHIIM».

has a priority. And consequently, the fact of
non-admitting tax inspectors to an enterprise
shall be the ground for administrative arrest of
assets.

It's quite interesting to mention, that according

to para. 42.2. of Article 4ocumentary in-
house audit shall be conducted by the

officers of th e inspecting authorities
exceptional | y basedonthe
decision of the chief officer of
respective inspection or referral to

such audit”. As regards grounds for being
admitted to audit, it looks like an analogue to
para. 46.1., which was discussed above,.

Against the mentioned background the hope is
fading, that para. 42.1. might help to protect

oneself from self-will: “Documentary in-
house audit shall be conducted upon
consent of the taxpayer, unless
otherwise provided by the law, in the

premises of inspecting authorities...”.

The law provides for the otherwise- see
para. 42.2 above - such audit shall be
conducted EXCEPTIONALLY based on the
decision or referral. As regards taxpayer’s
consent: if the taxpayer declines the offer to
conduct tax audit, then one should refer to sub-
para. 60.2.3. of Article 60 of the Tax Code and
resort to administrative arrest of assets for such
refusal (since there exist due legal grounds -
decision or referral — which are exceptional
according to para. 42.2.).

Thus, an offer of the tax inspection to conduct
in-house tax audit seems to be an offer, which
may not be rejected.

Finally, there is “check shot”, so that the
taxpayers would not cherish any hope that
administrative arrest without court decision
could last only up to 96 hours (as it is now, and
at first glance in the draft Tax Code). See last
paragraph but one of para. 60.10 of Article 60

of the Tax Code:“In case chief officer
(or  deputy chief officer) of
respective tax inspection refers to

the court claiming prolongation of the

term of administrative arrest of
assets, the te rm of administrative
arrest shall be prolonged till the

date when the final court decision,
which became effective, is taken”.



Buxoasum i3 peamiit  cymoBoro mpomecy Considering current realia of  court

ChOT'OJICHHSI, MOKETE caMi OI[iHWTH, Tpo sikuii proceedings, you may by yourself assess the

CTPOK MOK€ peajbHO WTH MOBA. actual period of time during which the assets
may remain under arrest.

3 moBaroio, Sincerely yours,
KM Iapmnepu KM Partners



