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Legal Alert IV

4 sxoBTH 2010poky
oHosJiennii Bapiant Legal Alert IV Bix 13 cepnus 2010p.

HesBakarouu Ha Te, 1110 aHaJIITHYHUIT MaTepian OyB
Harucanuii 3a pepakuieto [Ipoekry ITonaTkoBoro
konekcy Bix 2 ceprast 2010poky, Oinblia yacTuHa
BUKJIA/ICHOTO JIMIIAETHCS aKTYaJIBHOIO 1 ISl HIOTOYHOT
penakiii mokymenTy — Bin 22 Bepecus 2010p. Hamu
HaBeJicHa HyMepallis CTaTel y BiAMOBIIHOCTI 10
aKTyaJIbHOI.

Pu3uku, noB’ A3aHi 3 NPUIHATTAM
IHoxaTkoBOIro KoOAEKCY, —
AOKYMEHTAJIbHI BUI3HI M03aMJIaHOBI
nepeBipKu:

* 3HAYHe PO3LIUPEHHS MiACTaB s
NMpOBeAeHHS MO3aMJIAHOBHUX MePeBipoK,

* 3MeHIIEHHS CTPOKIB HAa pearyBaHHsI
ILIATHHKAaM NMOJATKIB,

* YCYHEHHS NOINepPeaHBOr0 CyA0BOro
KOHTPOJIIO 32 MPOBEIEeHHAM NepeBipoK,
MiJICTABY JJISl AKUX NPSAMO He 3a3HAaYeHi
B IIK

Ile#i BUIyCK MPHUCBSIYCHHWM aHamizy cT. 79
«JloKkymMeHTalIbHa BH13HA M03aILUIAHOBA
nepeBipka» Pozminy I mpoekty IIK 'y
NOPIBHSAHHI WOTO 3 YMHHHM 3aKOHOJIABCTBOM,
AKe perymoe MUTaHHS MIPOBEICHHS
M03aIJIaHOBUX TIEPEBIPOK.

Ha croroani 11i muTaHHsl BpETy/IbOBaHi CT. 11
3akony «IIpo mep:kaBHY MOAATKOBY CIYyXOy B

October 4, 2010
updated Legal Alert IV of August 13, 2010

Despite the fact that the analytical material waisten

by the version of the draft Tax Code dated 2 August
2010, the most part of it remains relevant forcheent
version of the document dated September 22, 2080. W
have changed the numeration of the Articles in
accordance with the current version of the document

Risks related to adoption of the Tax
Code, - documentary field
unscheduled tax audits:

» considerable extension of list of grounds
for conducting unscheduled tax audits;

* cutting the terms during which a
taxpayer might provide a feedback;

» elimination of judicial supervision over
conducting tax audits, grounds for
which are not directly stated in the Tax
Code

This issue is dedicated to analysis of Article 79
“Documentary Field Unscheduled Tax Audit”
of Section II of the draft Tax Code as
compared with the effective laws governing
the issues related to conducting unscheduled
tax audits.

Currently these issues are governed by
Article 11' of the Law “On the State Tax



Vkpaini» 1, 0O JAESIKUX TepeBipkax, -
3akonamu «[Ipo omomaTkyBaHHS MPHOYTKY
mianpueMcTB» (y pasi JAeKiapyBaHHS 30HMTKIB
OpoTSIroM 4 MoJaTKOBHX IMEPIOJiB MOCHIiIb) Ta
«[Ipo momaTok Ha JOJaHy  BapTICTH»
(mpoBenenHst mepeBipok w00 cym I1JIB,
3asBJICHHX 10 BIJIIIKOyBaHHS).

Ha mnepmmii mnormsim mojoxkeHHs cr. 79
npoekty [IK 6auarbcst 1OCUTH ONM3BKUMH 10
BIIMOBIAHUX ITOJIOKEHD 3a3HAYEHUX 3aKOHIB.
AJle TUTBKW Ha Tiepiwi morisa. B aificHoCTI B
IPOEKTI 3aKJaJeHO Tak 0araro «raykiB», IO
IPOCTO JHMBY Jaemicsa. | BOHU POOISATH
POBEJICHHS M03aIIaHOBUX MepPeBipOK
MOJIMBUM (PaKTHYHO Ha PO3CYJ MOJATKOBUX
OpraHiB, B T.4. MIOBTOPEHHS TaKUX IEPEBIPOK

Mo  BXE  TEepeBipeHOMY  TIepiogy 10
0E3KIHEUHOCTI:

A.

3a mpoektom I1K:

«79.2. JoKyMeHTaJIbHa BUI3HA

noszamnjlaHoBa IlepeBipka 3IO1MCHIOETHCH 3a
HAagBHOCTIL xoua ) omHiel 3 TaKMUxX
obcTaBMH

79.2.1)

IJIATHUK1B

3a HacJigkaMu IepeBipok 1iHmmMx
nomarkie abo OTPMMAaHHS
IOOaTKOBOI ingpopmarrii BUABJIEHO

cBimuaTe  1IpoO MOXJIMB 1
IIJIa THUKOM IOOATKiB
MIOOaTKOBOI'O BAJIOTHOT'O Ta iHmoro
3aKOHOIABCTBA, KOHTPOJIb 3a IOOTPMMAaHHAM
AKOT'O IOKJIaZeHO Ha OpTraHM »OepXaBHOIL
IOJaTKOBOIL cIJIyXx0u, SAKIO IJIaTHUK
nomaTkiB He HaOacThb I[OSCHEeHHS Ta 11X

IOOKYyMEHTAJIbHE Hi,]:[TBep,H)KeHHFI Ha

baxTH, o
[IOPYLWEeHHS

NIMCBMOBUM 3allUT ...»

A 3a YMHHUM 3aKOHOJAaBCTBOM (4. 6 CT. 11t
3akony «lIpo mepxaBHY MOAATKOBY CIIYkKOy B

VYkpaini»):

«[lo3amnjJaHoBOL BMI13HOI IepeBipKoOL
BBAXaETbCA nepeBipka, aKa He
nepenbadeHa B IIJlaHax poOOTM OpraHy
OEepPXaBHOL NOOaTKOBOIL CITyXx0mu i

NPOBOIMTHLCS 3a HASBHOCT1 xXoua © ozmHiel
3 Takux oOCTaBUH

1) 3a HacJigkaMmM  [epeBilpok  1HmMX
JIATHMKIB MOOATK1iB BUABJIEHO GakTH, SKi
cBimuarTs po IIOpYWEeHHS I1JIa THUKOM
IomaTkis 3aKOH1B YKpalHu Ipo
ONIOIATKYBAaHHS, BaJIDTHOT'O

Service in Ukraine” and, in respect of some
audits, - by the Law “On Corporate Profit Tax”
(in case of declaring losses within 4
consequent reporting periods) and the Law
«On Value Added Tax» (auditing VAT

amounts claimed for refund).

At first glance provisions of Article 79 of the
draft Tax Code seem to be quite similar to the
respective provisions of the mentioned Laws.
But that is only at first glance. In fact, therais
shocking number of implicit “hooks” planted
in the draft. And they make it possible to
conduct unscheduled tax audits at the
discretion of the tax authorities, including
recurrent re-audits of the tax periods which
have been audited already.

A

According to the draft Tax Code:

“ 79 .2. Documentary field unscheduled
tax audit shall be conducted provided
that at least one of the following
circumstances appears:

79.2.1) as a result of tax audits of
other taxpayers or receipt of
i nf or mAt | on the facts are revealed,

that evidence POSSIBILE violation

by the taxpayer of tax  , currency
control or other legislation ,
adherence to which shall be subject to

control by the tax authorities, unless

the taxpayer provides explanations
supported by respective documents upon
written request... ”.

t ax

While according to laws as effective (part 6 of
Article 11* of the Law “On the State Tax

Service in Ukraine»):

«Unscheduled field tax audit shall be

the audit which is not included into

the work schedu le of respective tax
inspection and which is conducted in
case one of the following
circumstances appears:

1) as a result of tax audits of other
taxpayers the facts are revealed, t
evidence that the taxpayer violated

the laws of Ukraine on taxation ,
currency control regulations, unless

hat




3aKOHOOTaBeCTBa, AKIO IIJIATHMK [IOODATKiB
He HaoaCTb IIOACHEHHA Ta ix
,I[OKyMeHTaJ'IbHi I'[i,HTBep,J:L}KeHHFI Ha

0BOB' IBKOBUM [MCLMOBMI SBaluT ... »

Pizupmi:

1.

Skmo 3apa3 mifacTaBa — BUSABICHHS (HaKTiB
MOPYIICHHSI 332 HACHIJKaMHU MEepeBIPOK IHIIMX
IUIaTHUKIB moxaTkiB, 1 Bce, To 3a [IK momano
HOBY  CaMOCTiiHYy OOCTaBHHY — <« 6o
oTpuMaHHA momaTkoeoi indopmauii». Io
e Take, BHU3HAUYCHO CcT. 38 <«OTpuMaHHsI
oJaTKoBo1 iH(popMalii opraHaMu Aep>kaBHOI
MOJATKOBOT CITY)KOM», Sika BITHOCUTD J0 IILOTO
Maii’)ke BCe, IO HAAXOOUTH IO IIOJATKOBOI
cnyx6u. Hanmpuknax, SKIO BUXOAWTH 13
nyHkTiB 38.2 1 37.1.1.1. BigmoBimHO, TO
OTPUMaHHSIM TOJATKOBOI iH(Mopmariii Oyme 1
MPOCTE OTPUMAHHS JIeKJIapallii, pO3paxyHKy 4H
IHIIOTO ~ 3BITY  Bil  IJIJATHUK  TOJATKY.
Buxoauth, SKIO NOJAaTKOBa IOCH BOayae
MpPOCTO Yy TMOJaHI TUIATHUKOM TOJAaTKOBIM
neknaparnii, 1me Bxe ¢GopMye BiIMOBIAHI
mincrasd. OmHak Taka IijcraBa Maiike HeMae
Mex!

2.

3a YUHHOIO PEAAKII€I0 MPABO BUHHKAE, SKIIO

KBUABJIEHO dakTuy, gkl ceipguaThb

nopymenna», a 38 NPoekToM IIK — «wnasneno
baxTuy, o cBimuaThb npo MOXIMBi

nopymenus». 100TO 32 YHHHOKI PEIAKIIi€I0
Tpeba maru ¢aktu nopymeHHs, a 3a [IK
JIOCTaTHBO  IPUNYIIEHHS PO  MOXKJIMBI
HOPYILECHHS.

npo

3.

3a YUHHOIO PENAKITIEI0 TEePEBIPKU MOXKIIHMBI Y
pasi BUSIBJICHHS daxTiB MOPYILLIEHHS
(1) 3akoHiB YKpaiHu mpo OomogaTKyBaHHS a0o

the taxpayer provides explanations
supported by respective documents upon
mandatory written request...”

Differences:

1.

While currently the ground appears in case of
revealing facts of violation as a result of tax
audits of other taxpayers, and that is all,
according to the Tax Code new self-sufficient
circumstance is added “ or receipt of

tax information”. The meaning of it could

be found in Article 38 “Receipt of Tax
Information by the Tax Authorities”, which
lists almost everything that is filed to tax
inspection. For example, based on clauses 38.2
and 37.1.1.1, mere receipt of tax return,
calculation or other report from the taxpayer
shall be treated as receipt of tax information.
Thereby respective grounds appear even in
case when a tax inspector assumes anything
just out of tax return filed by a taxpayer.
However such ground might know no bounds!

2.

According to effective law the right for

unscheduled tax audit, ifthe facts are
revealed that evidence that the

taxpayer violated...”, while according to

the draft Tax Code- “the facts are
revealed, that evidence possible

violation by the taxpayer ... That
means that under the effective law it is
necessary that the fact of violation should be
ascertained, while under the draft Tax Code
mere assumption that there might be violations
is sufficient.

3.
According to the effective law the discussed

audits are allowed in case the facts are revealed
that evidence violation of (1)the laws of



(2) BaiIIOTHOTO 3aKOHO/IABCTBA.

B mpoektri IIK nmomano «ra  iHOIOTO
3aKOHOJABCTBa» 1 3aKOHM YKpaiHU TMpo
OMOJATKyBaHHS 3aMIHEHO Ha <IIOJATKOBE
3akoHOmaBcTBO». OcraHHe Bu3HayeHe . 3.1.
ct. 3 po3mimy [ TIK, i Bkimowae B T.4.,
HalpuKiaza, 1 HOPMAaTUBHO-TIPABOBI  aKTH
Kabinety MinicTpiB Ykpainu, siKi, 3p03yMLiJIO,
HE € <«3aKOHaMH VYkpainu po
OTOJaTKyBaHHS».

ToOTo 1 Tyr mpocTtip sl Ail TONATKIBIIB
PO3IIUPEHO.

4.

I  Haocramox, 'y pemakuii  Ilpoekry
[TomatkoBoro konekcy Ykpainu Bix 2.08.2010
i3 HOpMH OyJIO BUKIIOUEHO TOCHJIAHHS Ha
HEOOXITHICTh HAsSBHOCTI MHCHBMOBOTO 3aIUTy
K «000B’ s13k0Boro». To0to, Moxe, Bid 3a [IK
BXKE 1 HE TaKuil 000B’ I3KOBUIA?

Y mopiBesHHI 3 penakmieto  [Ipoekrty
[MomaTkoBOro KoJaekcy YKpaiHu BiJ 2 ceprHs
2010poky, y MOTOYHY PEIAKIii0 JOKYMEHTY —
Bix 22 BepecHs 2010p. — moBepHynIachr HOpMa
po 000B’ SI3KOBICTH MUCHEMOBOTO 3anuty JITA
Ui TPOBEAEHHS  I03aIUIaHOBOI  BHUI3HOI
TePEBIPKH.

b.

Jami o I1K:

«79.2.2) [I1aTHUKOM TIOAATKIB HE IOJaHO B
YCTAHOBJICHHUI CTPOK IMOJATKOBY JEKJIapariiro
a00  pO3paxyHKH, SKIIO 1X  TOJaHHS
nepeadaueHo 3aKOHOM.

Hiburo Bce Tak, sik 3apa3 y 3akoni «lIpo
JIep’KaBHY MOJATKOBY CIIyk0y B YKpaiHi».

Opnak He Oymemo 3abysatu, mo 3a IIK
BBOKATUMETHCSI HETOJAHHAM JeKiapartii, sK
mu posrisinanu B Legal Alert Ilta [.1!

KpiMm Toro, came BH3HAYCHHS IOJATKOBOI
JeKaparii 3a3Hano cyrreBux 3MiH, 1 3a IIK
mmpine Hixk 3a 3akoHoM 2181111 (qus. ct. 1):

Ukraine on taxation or (2) currency control
regulations.

In the draft Tax Code the wording “and ott
legislation” was added, while the wording “the
laws of Ukraine on taxation” was replaced by
“tax legislation”. The definition of the latter
could be found in para. 3.1. of Articke of
Sectionl of the Tax Code. It includes, inter
alia, for example, regulatory and legal acts of
the Cabinet of Ministers of Ukraine, which,
without any doubt, do not have the status of the
“the laws of Ukraine on taxation”.

Thus, even in this case the boundaries were
moved so that to provide more space to the tax
authorities.

4.

Finally, in the version of the draft of Tax Code
dated 2.08.2010 the requirement that written
request should be “mandatory” was deleted
from the provision. Does that mean that under
the draft Tax Code sending to a taxpayer such
a request is not required anymore?

In comparison with the version of the Tax
Code of Ukraine dated August 2, 2010, in the
current version of the document - dated
September 22, 2010 - the rule about the
mandatory written STA request for an
unscheduled tax audit was returned.

B.

Thereafter in the Tax Code:

“79.2.2) Taxpayer failed to file within the
established term tax returns or calculations
provided that the law requires that such tax
returns or calculations should be filed.”

It looks like the cited provision is similar to the
one mentioned in the effective Law «On the
State Tax Service in Ukraine».

However we should keep in mind what is

understood as failure to file tax return under
the Tax Code as it was discussed in Legal Alert
Il and I1.1!

Moreover, the definition of tax return has been
changed considerably, and according to the
Tax Code it is wider than the definition given



«1.11) IOIAaTKOBA nexsjapauisa

PO3PaAXYyHOK ( mani - IomaTKoBa
nexJjiapauisg) - OOKYMEHT, 0 IIOJAETLCH
IJIATHMKOM IMOHNATKIB OO KOHTPOJIVOUOTO
opTrany y CTPOKMA, BCTAHOBJIEH1
3aKOHOIABCTRBOM, Ha nincrasi AKOT'O

3niticHETHECHA HapaxyBaHHs Tal abo crulata
IoJgaTKy, 300py ( 0B60B' A3KOBOTO

narexy) »

A 3aTIK (ct. 46 Po3miny II):

«46.1.HonaTKOBa mekJjiapalis, po3paxyHOK
(mami - nomaTkKoBa nexjlapauisg) -
IOOKYMEHT, o nomaeTbsCA [IJIa THUKOM

nomatrkie (y ToMy umcni Bimoxpemnenmmm

nigpospinoM y BMIAamgKax, BMBHAYEHMX LIUM
Konmexcom) KOHTPOJIIUOMY oprany y
CTPOKH, BCTAHORBJIEH1 3aKOHOM Ha
nimcraBi IKOTO 3O1MCHIOETLCH

HapaxyBaHHA Tal abo cnjgaTta IOJaTKOBOTO
3000B’ A3aHHA, uY¥ LQOKYMEHT, WO CBiOYuTE

po cyMu OOXORY, HapaxoBaHOI'O
( Bnmauvenoro) Ha KOPHCTE NJIaTHHUKIB
nogaTrkie — diBuyHMX oci6b, cyMu

yTpuMaHoro Tal a6o cniraveHoOro HoZaTKy.
MuTHi gpekyapanii € nDoJaTKOBMMM
Onst nineit HapaxyeaHHs Tal abo cnaTu
IIONAaTKOBMUX SB060B siB3aHb.
JomaTky no nomaTKoOBO1l pekJyapanii
€ ii HeBin €MHOKN YaCTHMHOI».

Hamu BuIiIEHO IO JOMAHO: 1 BUIHO — JOJAHO
Oararo. Hampuxkmnax, Tak Temep 1 3BITH MpO
CYMH JIOXO/IiB HapaxoBaHUX (BHILUTa4eHUX) (i3.
ocobaM, a TakoX TMpO IHII  CyMH
HApaxoBaHOTO a00 CIUIAYEHOro TMOJATKy
(manpukiam, 3 JOXOMIB  HEPE3H/CHTIB)
BU3HAIOTHCS  MOJATKOBUMH  JICKJIapallisiMH,
X04a BOHM HE € JOKyMEHTaMH, Ha IIiICTaBl
SKHX 3JIMCHIOETBCS HapaxyBaHHS Ta/abo
cIIaTa moIaTKoBOro 30008’ si3aHHS.

OTxe, depe3 pPO3UIMPEHHS  BU3HAYEHHS
«IOAATKOBOI JEKiaparii» i TOro, M0 MOXe
BBAXKATUCS «HETIOJaHHAM» M0JIaTKOBOT
JeKaparii, chepy 3aCTOCYBaHHS
pO3MIISIAYBaHOI HOPMH 1 ii peaJlbHHM 3MICT
3HaYHO PO3IMIMPEHO TOPIBHSIHO 13 3aKOHOM

«[Ipo nmepxaBHy IOJAaTKOBY CIyXO0y B
VYkpaini».

B.

3a IIK:

«79.2.3) [JIATHMKOM [OHATKIB  [OOAHO

by the Law No. 21811 (see Article 1):

“1.11) tax return, calculation
(hereinafter — tax return) — is a
document which is filed by the

taxpayer to the inspecting auth

within the terms established by the
law and which is the basis for
assessment of tax liabilities and/or
payment of tax, duty (mandatory
payment)”

ority

According to the Tax Code (Article 46 of

Sectionll):

«46.1. Tax return, calculation
(hereinafter — tax return) — is a
document, which is filed by the
taxpayer (including by branch
establishments in cases, mentioned
herein) to inspecting authorities

within the terms established by the

law and which is the basis for
assessment and/or payment of tax
liabilities, or a document, that
verifies the amounts of income ,
accrued (paid) in favour of taxpayers

— physical persons, amounts of
withheld and/or paid tax.

Custom declarations shall
the status of tax returns for the
purposes of assessment and/or payment
of tax liabilities.

Annexes to tax return shall be
its inalienable part”.

We have marked what was added: and we can
see that there are many additions. For example,
under the Tax Code reports on amounts of
income accrued (paid) in favour of physical
persons, as well as on other amounts of
assessed or paid tax (for example, in respect of
income of non-residents) have the status of tax
returns, though they may not be viewed as the
documents, based on which tax liabilities are
assessed and/or paid.

have

Thus, by extending the definition of “tax

return” and providing for a wider

understanding of what is meant under “failure
to file” tax return, the scope of applicability of

the discussed provision and its real meaning
were considerably expanded in comparison
with the Law «On State Tax Service in
Ukraine».

C.
According to the Tax Code:
“79.2.3) taxpayer files to the tax



IOOaTKOBOIL CITyX0u
BinnoBimHOTO
nneperipsascsa

opraHy OepXaBHOIL
YTOUHIYMY pPO3PaxyHOK 3
nomaTky 3a Ioepiog, SAKUN

OPT'aHOM NepXaBHOL INOONAaTKOBOIL CJIyXOm»

HoBa HOpMa, B 4YMHHOMY 3aKOHOJABCTBI ii
HEMae.

T.

3a penmakiiero I1IK Bim 2 cepmas 2010 poky
Oyno:

«79.2.4) BUSABJIEHO
HeBi,I[nOBi,I[HiC'I'b Mix OaHMMM, L0
MicTaTeCca |y HOHOATKOBMX  HekJjlapalisax
(pospaxynkax um  BBiTax), MOIJaHMX
MJIa THUKOM NomaTkKis, NOOaHHSA AKUK
nepenfadveHo  3aKOHOM, AKWO  [IJIa THUK
NomaTKiB He HaZacTb [OSCHEHHS Ta Ix
OOKYyMEHTaJIbHi nioTBEepPIXEeHHS Ha
OBOB' 93KOBMI NMUCHBMOBUM 3alUT OpPTAaHY
OepXaBHO1l MNOONATKOBOL CJyX0OM NPOTAIOM
n Aty pobouMx OHIB 3 OHY OTPUMAHHS

3a0UTy».

A B 3akoHi «lIpo nepxaBHYy NOJATKOBY
ciyx0y B Yipaini» (4. 6 cr. 11%):

HeJOCTOBlipHiCTHL
IOODATKORB1M

«3) BUSBIJIEHO

OaHUX, mo MicTaTbcd y

mexJjapalii, nomaHim [IJIa THUKOM
IOOaTKiB, AKIO I[IJIATHMK [NOIATK1iB He
HamacCThb I[OsCHEHHS Ta 1X OOKYMEHTAaJIbH1
nigTBepIXeHHA Ha 060B' A3KOBUM
IMCBMOBUM 3anmuT opraHy OepxaBHOIL
IOOaTKOBOIL CITyX0m IPOTATOM necsaTu

pofourx IOHI1B 3 IOHS OTPMMAaHHS 3anuTy»

VY penmakmii I[IK Big 22 Bepecus 2010 poky
nyHKT 79.2.4 (10piBHSHO 3 pelaKiiero Big 2
CEpITHS) TIOBEPHYIUCS 10 HOPMH, BiAMOBIIHOI
YHMHHOMY 3aKOHOJIABCTBY.

Pizaum:
1.

Mu Bxe 3BepHYIM yBary B TOyHKTI b Ha
pOo3IIMpeHe BU3HAYEHHS JCKIapallii, 1, TaKuM
YUHOM, pO3IUpeHHs cdepu nii Hopmu. OqHAK,
nporo aBTopam [1K BusiBHIIOCS HE JOCHUTH, 1 10
JeKIapanii 1oJaHi po3paxyHku Ta 3BiTH. Lo
K BHUXOAWTH, IO Temep, HampukiIag, 1
¢iHaHCOBMH 3BIT TimnpueMcTBa (SKHI HE €
MOJIATKOBOIO JICKJIAPAIli€l0), SKUH MOJa€ThCs
0 CTAaTUCTUKH, MOXE JaTh TMIJACTaBU IS
HepeBipKu?

inspection adjustment to tax report on

respective tax for the reporting
period which was audited by the tax
inspection”.

It is a new rule, there is no such a rule in the
effective law.

D.

According to the Tax Code dated August 2,
2010 there was:

“79.2.4) Inconsistency is
revealed between the data indicated in

tax returns (calculations or reports) ,
filed by the taxpayer, provided that

such tax returns (calculations or
reports) are required to be filed by

the law, unless the taxpayer provides
explanations supported by respective
documents upon mandatory  written
request of the state inspection within

five working days after receipt of the

request”.

While in the Law «On the State Tax Service in
Ukraine » (part 6 clause 1

«3) false data indicated in the tax

returns filed by the taxpayer are
revealed, unless the taxpayer provides
explanations supported by respective
documents upon mandatory  written
request of the state inspection within

ten working days after receipt of the
request”

In the version of the Tax Code dated
September 22, 2010 the para. 79.2.4 (in
comparison with the version of the document
dated August 2) the rule of the -current
legislation was returned.

Differences:
1.

We have already stressed in clause B that the
definition of tax return was extended and,
thereby, the scope of applicability of the rule
expanded. However, that was too little for the
authors of the Tax Code, and they added
calculations and reports to tax returns. Will
that mean that now, for example, even a
financial report of an enterprise (which is not a
tax return), filed to the statistics agency, may
give grounds for tax audit?



2.

MalOyTh, KJIIOYOBAa PI3HHUIA: 32 UYUHHUM
3aKOHOJABCTBOM MOBa WJi¢ TIPO BHSIBIICHY
HedocmosipHicms Oanux Jeknapaitii, a B [1IK
PO  HeBiONosiOHicmbs MK _JTaHUMH, IO
MICTSITBCS y HOJAHUX IEKIapaliax,
pO3paxyHKax Yu 3BiTax.

Ha mpakTuiii HeogHOpPa30BO 3ycTpivaiucs i3
cpobamu MOIaTKOBHX OpraHiB
BUKOPHUCTOBYBAaTH 1€l MYyHKT B YHWHHIN
pemaKIii, HalpUKIal, TOMY 1[0 BaJOBHMA JOXiJ
Mo Jekiapallii 3 mpuOyTKy HE BIAMOBIZAE IO
CyMi 00CSTy OMOJAaTKOBAaHUX OIEpalii 1o
nekmapanii 3 IIJIB  (mo wmoxke Oyrw,
HampuKiIag, Yy pa3i MpoAaxy OCHOBHUX
¢onmis). IlomaTkiBIiB B TakuWX BHIAAKax

3yNUHSIM — IIe HE 33  3aKOHOM,
HeO0OCMOoBIPHOCMI OQHUX HEMaE, a
HEBIJIMOBIAHICTH ~ BUHUKAE  4Yepe3  pi3HE

BU3HAYCHHS 0a3u TSl PI3HUX 3aKOHIB.

A B MpoOEKTI — HaMaraHHs HaJaTd IMpPaBO Ha
MEePEBIPKY, SAKIIO € OY/Ib-5K1 PO3XOHKCHHS MIXK
JAaHUMU PI3HUX JeKJIapauiid, po3paxyHKiB 4Yu
3BITIB.

3.

3a YMHHAM 3aKOHOM IUIATHUKY TOJATKiB
HagaeTbes s BiamoBiai 10 podounx qHIB s
HaJaHHS BiAmoBiml Ha 3amuT, a 3a IIK BaBiui
MeHIe — 5.

AHamiz Oyzne TPOJIOBXKEHO B HACTYIMHUX
BUITyCKaX.
A mpencraBieHa BHUINE YacTHHA  YITKO

MiATBEPDKYE, 10 Hapa3l ONMPIIIIOAHEHA BEPCis
npoekty IIK pmocuth panmeka Big YMHHHUX
3aKOHIB y 01K (pickaiizarlii, po3IIMpPEeHHS MpaB
NOJATKIBIIB 1 0OMeKeHHs chepH 3aXUCTy AT
IUIATHHUKIB IIOJATKIB.

3 moBaroro,
KM Ilapmnepu

2.

Probably, the key difference: according to the
effective law it is said about the revealatke
data indicated_in tax returnswvhile in the Tax
Code — aboutnconsistency between the data
indicated _in filed tax returns, calculations or

reports.

Our practical experience reveals that the tax
authorities on many occasions tried to use the
discussed provision in the current version, for
example, in cases where gross income
indicated in the corporate profit tax return was
not equal to the amount of taxable transactions
indicated in VAT return (which may be the
case, for example, when capital assets are
sold). In such cases the tax inspectors were
held back — such approach is not in line with
the law, there is no unreliability of data, while
inconsistency appears due to differences in
estimating tax base for the purposes of
different laws.

While in the draft Tax Code we may see the
effort to give the right to conduct audit, if there
exist any discrepancies between the data of
different tax returns, calculations or reports.

3.

According to the effective law taxpayer has ten
working days to reply to the request, while
according to the Tax Code half as long — 5.

We will continue our analysis in further issues.

And the above part of our analysis evidences
that the version of the draft Tax Code, which
has been published lately, is too far from the
existing laws and has a direction towards
fiscality, expands powers and authorities of tax
inspectors and limits the range of legal tools
for protection of taxpayers.

Sincerely yours,
KM Partners



