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Cmoco6no Haonuxicenusa no0amKo6020
ma oyx2anmepcwvKo2o 00Ky
y npoexmi Ilooamkoeozo Kooexcy

VY  NosCHIOBANBHIA 3amucli A0 TPOEKTY
[TogaTKkOBOTO KOJEKCY CTBEPIKYETHCS TIPO
CHAONUIHCEHHS HOOAMKOB020 ma
Oyxeanmepcvbko2o 00OAIKY» B YaCTHHI TOJATKY
Ha npuOyrok mignpuemctB  (pozmin 11
[TogatkoBoro komekcy). B meskux iHTEpB 10
npefcTaBHUKaMu  MiHicTepcTBa  (iHAHCIB
VYkpaiHu HaBiTh CTBEP/DKYETHCS, MO TUIATHUK
MOJNaTKy 3MOXE CKIQJaTh JeKjiapariio 3
MOoJaTKy Ha mNpuOYyTOK Ha TIJACTaBl JaHUX

OyXraJiTepchKoro 00JTIKY. Kopotko
posriiiHeMO, 4M Oyde Ie MOXJIMBO Ha
MPAKTHIII.

3 ormsny Ha <GONMMKEHHS» BOX OOJNIKIB Bif
[TomatkoBOoro KOAekcy Oymno © po3ymMHO
ouikyBaThu  mpuOIM3HO  Taky  (opmyny
BU3HAYCHHS 00’ ekTy OTIOJIaTKYBaHHSI.
«00’€KTOM  ONOJATKyBaHHS € MpHOYTOK,
BU3HAYCHUN y (iHAHCOBIM 3BITHOCTI, 3
ypaxyBaHHSIM TaKuUX TIOMpaBOK...». | mami
MOXkHa O OyJ0 BHKJIACTH CIUCOK KOPHUT'YBaHb
no (inancoBoro mnpuUOYTKY, SKIIO Taki €
HeoOXimHI Ha AyMKy aBTopiB I[lomaTkoBoro
KOJIEKCY.

[Ipote y Komekci, IO HOro 3ampoNOHYBaB
Kabiner MinicTpiB YkpaiHnu, MU 1HIIAM

NUISXOM:  OOYMCICHHS  OMOJAaTKOBYBaHOIO
npuOyTKYy pO3TISIAETBCS SIK  OKpema Ta
camocTiliHa poborTa, TOOTO, naHi

August 20, 2010

Concerning harmonization of
tax and financial accounting
in the draft Tax Code

In the explanatory notes to the draft Tax Code
it is said about*harmonization of tax and
financial accounting” in the domain of
corporate profit tax (Sectiomll of the Tax
Code). In addition to that the representatives of
the Ministry of Finance of Ukraine announced
in the interviews that taxpayers would have the
opportunity to fill in corporate profit tax return
based on the data of financial accounting.
Herebelow we provide a brief review whether
the announced shift towards “harmonization”
was successful.

Given the declared “harmonization” of tax and
financial accounting one would reasonably
expect the following formula of assessment of
tax base: “tax base is book profit considering
the following adjustments...”. And then the list
of adjustments to book profit would follow, if
any would be considered necessary by the
authors of the Tax Code.

However, in the Tax Code, suggested for
discussion by the Cabinet of Ministers of
Ukraine, another approach was taken:
computation of taxable profit is regarded as
separate and independent work, which means



OyXraarepcbkoro  oOJikKy, fK 1 3apas,
d)aKTI/I‘-IHO HC € OCHOBOK I CKIAQJIaHHIA

that data of financial accounting, in the same
way as it is nowde factoare not considered to

[IOJAaTKOBOI 3BITHOCTI.

Moskna moromutucs 3 MiHicTpoMm ¢iHAHCIB,

o0  KOJEKC  MIHCHO  3ampoBaKye vy
MOIATKOBOMY 00Ky OyXranTepCchKui
OPUHIIAIT «HApaXyBaHHS Ta BiJIMOBIIHICTH

JIOXOJIB 1 BUTpAT». JOXOAHW TMOPIBHIOIOTHCS 3
BIJIMOBITHUMH BUTPATaMH, 1 OTpUMaHa Pi3HUIIS
€ 00’€KTOM oOmnojaTKyBaHHA. Ane K OyTH 3

pemTor MIPUHITUIIIB, oe3 SIKAX
Oyxrantepchkuil 00JIK HEe € OyXrajaTepcbKum
o0JikoM, cepea  SAKUX, <«0O0ayHICTB» Ta

«IIpeBaJIIOBaHHS CYTHOCTI Ha (opMOro»?

KpiMm Toro, HOBHH TepMiH B NOIATKOBOMY
mpaBi «c00iBapTICTh TOBapiB, pOOIT, MOCTYT,
X04Y 1 Harajaye OyXraJlTepchbKUid TEpMiH, MpOTe

HaBpsI YM 1€ JIO3BOJIUTH  3aCTOCYBAaTH
«OyXTanTepChKy co0iBapTiCTh» TUTSE
MOJATKOBUX IIUICH 4epe3 Aeski po30iKHOCTI,
HaIPUKJIIA], B aMOpTHU3allii. OnHak,

BOaJaeThCsA, IO IIOBHA BIAMOBIAHICTE MIXK
HUMH 1 He Oylla METOI0 aBTOPIB, OCKIIBKH
HaBITh y TOSICHIOBJIBbHIHN 3amKCII 10 TPOCKTY
KOJIEKCY CKa3aHo, L0 «8umpamu, o8 A3aui i3
peanizayicto ... mosapis (nocunye), ...3a c8oim
CKIAOOM € AHANO2TYHUMU 00 cobisapmocmi
peanizosanoi npodykyii...». AHaNIOTIYHUMH, a
HE TOTOKHUMU 200 OJTHAKOBUMHU.

Tako CKIIaJaeThbcs BPaXEHHS, 0 OCHOBHOIO
IJUTIO, SAKY nepeciiyBaiu aBTOPH
[TomatkoBoro  komekcy, Oyno  cyTTeBe
3aTpUMaHHs TOABH BUTpPAT y TMOAATKOBIH
neknapanii. Tak, T BUTTSAOM <GOJMKEHHS
JIBOX OOJIKIB», aBTOpaM KOJEKCY HapelITi
BJAJIOCSl 3araJibMyBaTh JEKJIapyBaHHS TUX
BUTpAT, SKI CKJIQJalOTh  «COOIBapTICTh»
TOBApiB 0O MOMEHTY peaJtizallii TaKuxX TOBapiB.
Skmo 3apa3 raabMyrOThCS JIMIIE MaTepiaibHI
BuTpatu (duepe3 MexaHisMm 1.5.9), 1o 3
HAaOpaHHSIM  YHHHOCTI  KOJEKCOM  CIOJIH
JIONaAyThCS TaKOXX BUTPATH HA OIUIATY Mparli
pa3oM i3  coIllaJJbHUMH  HapaxyBaHHSIMH,
MOCIYyTd  Bil  CTOPOHHIX  MiAMPUEMCTB,
aMopTH3allis, opeHjaa..., To0To, BCe Te, 40ro i
JIOMAarajiucs TMOJATKiBII 3 MOMEHTY BHUXOIY
3akoHy VYkpainm «lIpo  omnojgaTkyBaHHs
npuOyTKy mignpueMcTB» B penakiii 1997poky
(3ramaiiMo iXHI BUMOTH TPO BKIIOYEHHS JI0
Pospaxynky 3a 1.5.9 6cboco 3anuimiky craTTi

be the basis for completing tax reports.

One may agree with the Minister of Finance,
that the Code indeed introduces into the tax
accounting such principle of financial
accounting as “accrual basis accounting and
matching of revenues and expenses”: revenues
should be matched against respective expenses
and the difference received is subject to
taxation. But what about other principles,
among which “prudence” and “substance over
form”, which are essentials of financial
accounting?

In addition it is very unlikely that even
implementation of the new term in the tax law
“cost of goods, works, services”, despite its
similarity to the one wused in financial
accounting, would give opportunity to use “the
book cost” in tax accounting due to certain
discrepancies, for example, in depreciation.
However, we may conclude that the authors
did not aim to achieve entire conformity
between them, since in the explanatory notes to
the draft Tax Code it is mentioned tHahe
structure of the expenses related to sale of ...
goods (services), ... is simil&w the one of the
cost of goods sold...”Comparable, but not
identical or the same.

While reading the draft Tax Code one may
have the impression, that the main objective of
the authors of the Tax Code was considerable
delay of the moment when expenses appear in
tax return. Thus, wunder the guise of
“harmonization of tax and financial
accounting” the authors of the Tax Code at last
managed to freeze in tax accounting those
expenses which relate to “cost” of goods until
the moment such goods are sold. While
currently only material costs are blocked (by
the mechanism set in clause 5.9.), after the Tax
Code is adopted it will block also payroll
related expenses along with social insurance
expenses, services supplied by third parties,
depreciation, lease ... in other words
everything that the tax authorities have striven
for since the Law “On Corporate Profit Tax” in
the version of 1997 became effective (let us
recall their requirements that the value of
“Finished products”, rather than the value of



«['oToBa TpOmyKIisA», a HE TUIBKK il
MartepiaibHOl CKJIaJo0BO1). A 11010 (axTy, 110
aBTOPH KOJIEKCY BIJIMOBHIINCS BIJI
OTOJATKyBAHHs TEPENOIiaT Ta AaBaHCIB, TO
el KpPOK € aOCOMOTHO 0€300JICHUM ISt
OIOKETY: 32 ICHYIOUOTO TIOPSIKY Y TPOAABIIH,
0 OTPUMYE aBaHC, 30LIBIIYIOTHCS JTOXOH, a
B mokymnms (ToOTo, TUIaTHHKA aBaHCY)
30UTBITYIOTBCS BUTPATH, MO OaaHCYETHCS B
3arajbHOICP)KaBHOMY MacIiTaoi.

[Ilo crocyerhcst OOMIKY MOXOAIB, TO HA4eOTO
«HAONIKAIOUN» MOMEHM 30i1bueHHsT 00X00i8
y TOAATKOBOMY OOJIIKY 10 TaKOTO MOMEHTY Y
OyxranTepcbkoMy OOJIiKy, aBTOPH KOJAEKCY Yy
nyakTi 6.1 ct. 6 Po3gimy III «dlomaTtox Ha
npuOyTOK MIAMPUEMCTBY» TPUB’ I3a]IU HOTO 10
oamu nepexody npasa 61acHOCMI. «noxin sin

peanizaunii ToBapiB BM3HAETLCS 3a IaTOK
nepexony IMOKYIIIeB1l MNpaBa BJACHOCT1 Ha

TaKMM TOBapP».

Pasom 3 rium cirig Haragary, mo BiAIIOBIIHO 10
. 8 [TonoxeHHs (crarmapry)
Oyxrantepcbkoro oouiky 15 Jloxin” (Hamami —
«[1CBO 15») moxinx (Bupyduka) Bim peamiszarii
TMPOIYKIIii (ToBapis, 1HIITAX AKTHUBIB)
BU3HAETHCS B Pa3i HAIBHOCTI BCIX HABEACHHUX
HIKYE YMOB:

(1) mokymieBi mepemaHi PU3HKH i
BUTOJIM, TOB'A3aHI 3 TPaBOM BIIACHOCTI Ha
NPOAYKILifO (TOBap, iHIINI aKTHB);

(2) nmignpueMcTBO HE  3MIWCHIOE
Hajajxi  yOpaBiiHHA Ta  KOHTPOJIb  3a
peai3oBaHO0 MPOIYKITIEIO (ToBapammu,

IHIIIMMHU aKTHBaMH);

(3) cyma nmoxony (Bupydka) MoxKe
OyTH TOCTOBIPHO BU3HAYCHA,

(4) € BUEBHEHICTH, IO B pe3yNbTaTI
omeparii B1IOyIeThCS 301IbIIIEHHS

€KOHOMIYHUX BUTOJ MiANPUEMCTBA, a BUTPATH,
MOB's3aHI 3 III€I0 OIepalliero, MOXYTh OyTH
JIOCTOBIPHO BU3HAYEHI.

Sx  BUAHO 13 HABENCHOTO  TOJOKEHHS
[ICBO 15, Bu3HaHHI Yy OyXTraJaTepcbKOMY
o0mKy nmoxomy  BigOyBaeTbcs y — pasi
3aJI0BOJICHHS HU3KH KPUTEPiiB, MPH YOMY B
YKOJTHOMY 3 HUX HE MJIEThCS PO TMepexij mpana
BiacHOCTi. Mabyts, aBtopm IlomaTkoBoro
KOJIEKCY BHPIIIWIM CIHPOCTUTH y KOJAEKCI
nosoxeHHs [ICBO 15. A uu o6rpyHTOBaHO I1€,
1 UM TaKUi TiX11 BIpHUA?

inventory, should be included into
Calculation under clause 5.9). As to the fact
that the authors of the Code eliminated taxation
of advance payments and prepayments, this
step is absolutely painless for the state budget:
under effective rules the seller receiving
advance payment increases its income while
the buyer (making advance payment) increases
deductable expenses, which is balanced at the
state level.

As regards accounting of income, the authors
of the Tax Code, as if “harmonizing” the
moment when income should be recognised
tax accounting with the one in financial
accounting, linked it to thdate of transfer of
titte. Namely, in para. 6.1 of Article 6 of
SectionIll “Corporate Profit Tax” it is said

that “income from sale of goods shall
be recognis ed on the date of transfer
of title to such goods to the buyer”.

At the same time it should be noted, that
according to para.8 of the Regulations
(Standard) on Financial Accounting 15
“Revenue” (hereinafter - «RSFA 15») revenue
(proceeds) from sale of goods (products, other
assets) should be recognised when all the
following conditions have been satisfied:

(1) risks and rewards of ownership of the
products (goods, other assets) are
transferred to the buyer;
the enterprise retains neither
managerial involvement nor effective
control over the products (goods, other
assets) sold;

(3) the amount of revenue can be measured
reliably;

(4) it is probable that the economic
benefits associated with the transaction
will flow to the enterprise and the costs
incurred in respect of the transaction
can be measured reliably.

(2)

As we can see from the cited provision of
RSFA 15, recognition of revenue in financial

accounting depends on several criteria, and
none of such criteria mentions the transfer of
title. It looks like the authors of the Tax Code

decided to simplify the provisions of RSFA 15

in the Tax Code. But is this approach

reasonable?



Sk HaBeleHO BHWINE, OJHIEID 3 YMOB JUIS
BU3HaHHS JIOXOJAY € TIepelaHHs TOKYIIIIEBi
«pUBMKIB W BHIrOJ, TMOB'SI3aHUX 3 MPABOM
BJIACHOCTI Ha TMPOAYKIif0 (TOBap, IHIIWI
akTHB)». UM NOpIBHIOE HaBEICHHW KpHUTEpil
«Iepexoay TOKYIIIEeBl IpaBa BIIACHOCTI Ha
TaKU{ TOBap», MpO IO WIETbCA y MPOEKTI
[TomaTkoBOTO KOAEKCY?

JlilicHo, ICHYIOTH BUMAQJKH, KOJH MEpexif
PU3HKIB W BUTOJ, IIOB’S3aHUX 13 TIPaBOM
BJIACHOCTI,  BiJOYBa€TbCs  OJHOYACHO i3
MepexoJIoM TpaBa BiIacHOCTI. B Toi ke dvac
n. 1 cr. 668 LluBineHOrO KOAEKCY YKpaiHu
nepexpbavae, IO  pu3uk  BUIMAJKOBOTO
3HUINEHHS a00 BHITAIKOBOTO IOIIKOKCHHS
TOBAapy MEPEXOAMTH IO TOKYIISI 3 MOMEHTY
nepeoanHs WOMY TOBApiB, SKINO IHIIE HE
BCTAHOBJICHO JTOTOBOPOM 200 3aKOHOM.

B cBoro uepry MOMEHT TepelaHHs TOBapiB
BU3HAYAETHCS 3 ypaxyBaHHsAM 4. 2 cT. 334 Ta
cT. 664 [luBinpHOTO  KOAEGKCY  YKpaiHw.
3okpema 4. 2 cr. 334 [{UBUIBHOTO KOACKCY
VYkpainu nependavae, 1o , nepenaHsaM MaitHa

BBaXaeTbCs BPYYEHHs Moro HabyBaueBi
abo mnepeBis3HUKOBI, opraHisanil 3B' 43Ky
TOWO IOJIS BlOmpaBJIeHHA, nepecujiaHHsa
HabyBaueBi MalnHa, BlOuyXeHOTO tes
3060B' A3aHHA gocTaBku. JlOo I[epenaHHS
MarHa IPUP1BHIOETHLCSA BPY4YEHHSA
KOHOCAaMeHTa abo iHmoro TOBAPHO-

PO3MOPANUOTO NOKYMEHTAa Ha MalHO' .

B cBoro uepry cr. 664 LluBiIbHOTO KOAEKCY

VYKpaiHM  BCTaHOBJIOE, IIO: “060B' A30k
nponaBlsa nepenaTtu TOBapP IOKYIILEB1
BBaXa€TbCAd BMKOHAHMWM Yy MOMEHT!

1) BpyuyeHHs ToBapy HNOKyHLjeEBi,
AKIO IOTOBOPOM BCTAHOBJIEHMI OOOB' 930K
NponaBls LOOCTAaBUTU TOBAapP,;

2) HaJaHHS TOoBapy B
POBHOPARXEHHS NOKYNHs, SAKIO TOBap Mac
By TN rnepenaHmit rnoxkymniesi 3a

Miclle3HAXOIXEeHHAM TOBapy.

IOTOBOPOM KyIIi1BJIi- Ipomaxy Moxe
Oy THn BCTAaHOBJIEHUN 1iHmMI MOMEHT
BMKOHAHHSA MNpOoIaBleM OOOB' A3Ky NepenaTru
TOBAapP.

ToBap BBAXaETbHCH
PO3HNOPSAIXEHHS IIOKYyMNIld, HSKIO Yy CTPOK,
BCTAHOBJIEHUM IOI'OBOPOM, B1H I'OTOBUM IO
IepenaHHsa TMOKYIIEeB1l Yy HajiexHoMy Micui
i nokymneub noiHbopMOBaHMM IIPO  Le.

HaOaHUM y

As it was mentioned above, one of the
conditions for recognising of revenue is the
transfer to the buyer of “risks and rewards of
ownership of the products (goods, other
assets)”. Is this condition equal to “transfer to
the buyer of title to such goods”, mentioned in
the draft Tax Code?

Surely, on certain occasions transfer of risks
and rewards of ownership takes place
simultaneously with the transfer of title.
However, para. 1 of Article 668 of the Civil
Code of Ukraine stipulates that thiesk of
accidental loss of or accidental damage to the
goods shall pass to the buyer at the moment the
goods aredelivered to the buyer, unless
otherwise is stipulated by the contract or by the
law.

At the same time the moment of delivery of
goods should be determined considering part 2
of Article 334 and Article 664 of the Civil
Code of Ukraine. In particular part 2 of Article

334 of the Civil Code of Ukraine provides that
.the goods shall be deemed delivered

upon handing them over to th e
purchaser or carrier , communication
organisation etc. for dispatching,
transmission to the purchaser of

goods, where the seller is not bound

to deliver the goods. Handing over of

the bill of lading or other document

controlling the disposition of the

goods shall be equal to delivery of

goods”.

Article 664 of the Civil Code of Ukraine states
that: “The obligation of the seller to

deliver the goods to the buyer
consists:
1) in handing the goods over to

the buyer, if the contract provides
for such obligation;

2) in placing the goods at the
buyer's disposal , if the goods shall
be delivered at a particular place
where the goods are placed.

The purchase- sale contract may provide

for another moment at which the
obligation of the seller to deliver
the goods shall be deemed fulfilled.

The goods shall be deemed to be placed

at the buyer’'s disposal provided that

within the term set by the contract

the goods, ready to be delivered, are

placed at the due place and the buyer




ToToBUM OO IepellaHHS ToBap I[IOBMHEH
OyTr BiANOBiIOHMM UMHOM 1IeHTHOIKOBaAHUM
onsa  uijleyr UbOTO  OOT'OBOPY, 30KpeMa
IJISSXOM MapKyBaHHS

2. dxmo 3 IOOTOBOPY KymIiBJi-
npomaxy He BUIIMBAE OOOB' S30K NPOAaBIA
OocTaBuTK ToBap abo IepelaTM ToBap Yy
Moro MiclLes3HaxXOmXeHH], 060B' a30K
IponaBlis nepenaTtu TOBAp [IOKYIIIEB1
BBaXaeTbCs BMKOHAHMM Yy MOMEHT Jpaui
ToBapy HepeBisHuMkoBi abo opraHisamii
3B' A3Ky IOJI4 OOCTaBKM MNOKyILesBi’.

BpaxoByroun HaBeleHI MOJIOKEHHS, MOMEHT
nepefaHHss TOBapiB MOKYMIEBi, a OTXe 1
MOMEHT ITePEeX0/ly PU3HKIB, MOKE BU3HAYATHUCH
pizHuM unHOM. Hampukiiaz:

1. saxmo JIOTOBIP
nepea0davyae  JIOCTaBKy  IMPOAABLEM
CBOIX TOBapiB Ha CKJaJ IOKYIIII,
MOMEHTOM nepeanHs TOBapiB
noKymieBi (a2 omkKe 1  PH3HKIB
BUIIAJIKOBOTO SHUILIECHHS abo
BHUIIaJIKOBOTO TIOIIKO/KEHHS TOBapy)
Oyze MOMEHT Iiepeladi  TOBapiB
MOKYMIIEB1 HA CKJIaJll MTOKYIIIIS;

2. KOO JIOTOBIp HE
nepenabavae 3000B’sI3aHHS JOCTABUTH
TOBap, MOMEHTOM IE€pPEIaHHs TOBapiB
(a omke 1 pHW3HMKIB) MOKYIIEBI Oyie
MOMEHT BpPYUYECHHS TOBapiB
MEePEBI3HUKOBI,

3.  AKIO JOTOBIp
BCTAHOBJIIOE 1HIIII YMOBH TNE€pEaHHs Ta
Nepexoay  pHU3UKIB, TO  THUTAHHA
BU3HAYCHHS  MOMEHTY  TEepeAaHHs
TOBAapiB MOKYMIEBI Ta  MEPEXoay
pU3UKIB Ha HUX MIOBHHHO
BUDIIIYBaTUCh B  3QJIGKHOCTI  BiX
KOHKPETHUX YMOB JIOTOBODY.

3a3HaueHl TpaBWIa TaKOX  BIAMOBITAIOTH
ymoBaMm Iukorepmc 2000, mn. A.4 axux
BHU3HAYAE YMOBH IOCTaBKH 1 MOMEHT, B SIKHI
TOBapH € TepeAaHuMu  (MIOCTABICHUMU)
MOKyMIeBi. B 3amexHOCTI Big  BHIAAKY
MOMEHTOM TIepeJaHHS MOXKe OyTH MOMEHT
BIJIIIYCKY TOBapiB i3 CKJIaay MpojaBil (SKIIIO,
HANIPUKJIA], yMOBaMHU IIOCTaBKU € YMOBH
EXW-ckmang  mpomaBmst), abo  MOMEHT
HiepelaHHs TOBApiB Ha CKJIAAl MOKYMI (SKILO,
Harnpukiaza, ymoBamu nocrtaBku € DDP-cknan
MOKYIIIS), ab0 1HIIMH MOMEHT B 3aJIeKHOCTI
BiJI yMOB MOCTaBKH. [Ipy oMy BiMOBITHO 110

is informed about it.
to be delivered shall

The goods ready
be properly

identified for the purposes of this
contract, in particular, by means of
labelling.

2. If under the terms of the purchase-
sale contract the seller is not bound
to deliver goods at any particular

place, obl igation of the seller
consists in handing the goods over to
the carrier or communication

organisation for transmission to the

buyer”.

Considering the cited above provisions, the
moment when goods are deemed to be
delivered to the buyer, and, consequently, the

moment of passing

the risks might be

determined in different ways. For example:

1.

The

if the contract provides for delivery by
the seller of the goods to the warehouse
of the buyer, the moment of delivery
(and passing of risks of accidental loss
of or accidental damage to the goods) is
the moment when the goods are
delivered to the buyer at the warehouse
of the buyer;

if the contract does not provide for the
obligation of the seller to deliver goods
at any particular place, the moment of
delivery (and passing of risks) is the
moment when the goods are handed
over to the carrier;

if the contract provides for other terms
and conditions of delivery and passing
of the risks, the moment of delivery
and passing of risks should be
determined  depending on the
conditions of the contract.

rules discussed above are also in
compliance with

Incoterms 2000, where

clause A.4 sets the conditions of delivery and
specifies the moment when the goods are
delivered to the buyer. Depending on the case
the goods might be deemed to be delivered
when the goods are placed at the disposal of
the buyer at the warehouse of the seller (if, for
example, the goods are delivered on EXW —
seller's warehouse terms), or when the goods
are placed at the disposal of the buyer at the
buyer’'s warehouse (if, for example, the goods
are delivered on DDP - buyer's warehouse



n. A.5, n. B.5 Iaxorepmc 2000 3a 3aranbHUM
NPABUJIOM PH3HMKH TMEPEXOAATh BiJ MPOIaBIIs
JI0 TIOKYIIIS B MOMEHT IMOCTaBKH ([IepeaaHHs)
TOBApiB MOKYTIIIEBI.

Sk 6aunmo, LluBinmpHUI KoJekc YKpaiHU Ta
npaBuia [akorepmc 2000 xoMHHUM YHHOM HE
MOB’ SI3YIOTh MOMEHT TIEPEXOJy PHU3HKIB 13
nepexooM IMpaBa BiacHocTi. [li MomeHTH
MOXYTh CHIBIAJATH, JIUIIC SKIIO IE TPSIMO
BCTaHOBJICHO Y JIOTOBODI.

Cimig TakoX BII3HAYWTH, IO BIAMOBIIHO IO
I10JIO’KEHD MixHapOIHUX CTaHJapTIB
oyxrantepcekoro obOmiky 2000 fagami —
“MCBO”) 3anmoBosieHHs kputepito (1), sKuii €
anajoriuauM kpurepito [ICBO 15, mo Hapasi
O0OTOBOPIOETHCS, HE CTABUTHCS B 3IICKHICTH
BiJI TOTO, YM TMEPEUIIO MPaBO BIACHOCTI Ha
peanmizoBaHMii TOBap BiA MpOJABUA 0
noKynil, 4u Hi. 30kpema, y m. 15 MCBO 18
LHoxin” (B peakiii 1993)rosopurbes:

.Y OinmpmocTi BuNankiB Iepenaua

terms), or in other moment depending on terms
of delivery. At the same time according to
clauses A.5, B.5 of Incoterms 2000 under the
general rule the risks pass from the seller to the
buyer at the moment of delivery of goods to
the buyer.

As we may see, neither the rules set in the
Civil Code of Ukraine nor those in
Incoterms 2000 associate the moment, when
the risks pass, with the moment of transfer of
title to goods. These moments might concur
provided that it is directly stated in the
contract.

We should also note that according to the
International Accounting Standards
(hereinafter — “IAS”) the fact, whether title to
goods was transferred from the seller to the
buyer or not, is irrelevant to condition (1),
which is similar to the condition set by
RSFA 15, discussed herein. In particular, in

clause 15 of the IAS 18 “Revenue”
(revised 1993) it is stated:
“In most cases, the transfer of the

risks and rewards of ownership

coincides with the transfer of the

PU3MKIB Ta BMHATOPOI Bia BOJOIiHHA

36iraeTrsca 3 nepemauden opumnuuHoro legal title or the passing of
npaea BJlacHoCcTi aBo 3 nepemauei Yy pPoOsSsession to the buyer. This is the
BOJIOO1HHS OKYTILA. Came Tax case for most retail sales. In other
BinByeaersca 3 OilnbwmicTio po3npibHux Cases, the transfer of risks and
ToproBuiB. B immmx Bumamxax nepepnaua rewards of ownership occurs at a
pm3ukies Ta BuHaropon Binm somomiunus different time f rom the transfer of
BinByBaeTbca He omHouacHO 3 nepenauen legal title or the passing of
npasa BJIACHOCT1 abo nepepaveo y possession ”

Bosioninusa”. !

Takum ymnom 1 MCBO He T1OB SA3YIOThH
BUHUKHEHHS JOXOIy Y OyXraiarepcbKoMy
00JTIKY 13 IEPEeX010M ITpaBa BJIACHOCTI.

OTxe HEe TOBOpAYM BXKE MPO IHINI YMOBH,
HACTAHHS SIKMX BUMAraeThCs ISl BHU3HAHHS
JIOXOy y OyXTaJITepChbKOMY OOIKY, Y MOMEHT
nepexoay mpaBa BIACHOCTI NMEPIIU KPUTEPIH,
3a IKUM BH3HAETHCS JOXIJ y OyXTraaTepCbKoMy

! IuryeTrbes 3a BUAAHHAM MDKHApOIHI CTaHIAPTH
oyxranrepcekoro ooiky 2000/Ilepexit. 3 aHriL. 3a pej.
C.0. Tonogra./-K.: denepauis npodeciitHnx
OyxranrepiB 1 ayautopiB Ykpainu, 2000.-1272 c.,
ctop. 408. Hamenene mnonoxenus m 15 MCBO 18
»Joxin” 3anumeHe 0e3 3MiH 1 y HACTYIHHMX pPEAaKLisX
MiXHapOAHUX CTaHIAPTIB OyXranTepcbKoro oOIIiKy.

We may see that the IAS do not associate
recognition of revenue in financial accounting
with the transfer of title either.

That means that even without discussing other
conditions that should be satisfied for
recognising book revenue, the first condition
Is not always met at the moment of transfer of
title. Thus, in financial accounting revenue is



00JIIKy, HE 3aBXIW BUKOHYETHCA. A OTKE
JIOXi7 y OyXraaTepCchbKoMy OOJIIKYy HE 3aBXKIU
BU3HAETHCI B MOMEHT IIEpexojly IIpaBa
BJIACHOCTI Ha TOBap M0 MOKYIIIIS.

Bim3HaunMo, 1m0 Ha TepIIMA  TOTJIALN,
BU3HAHHS JOXOAY 3a MOMEHTOM TIIE€pPEXOay
npaBa BJIACHOCTI, MOXJIMBO, 1 CIPOCTHIO O
JKUTTS TUIATHUKIB MOAATKIB. AJKe He Tpeda
BXXK€ BH3HAYaTH MOMEHM  BIOBAHMANCEHHS
TOBApiB, KU BUKOPHCTOBYETHCA SIK OJHA 13
oI JJIs 1iIel airodoro 3akoHy. Haramaemo,
mo ueil TepmiH B 3akoHi Ykpainum <«lIpo
OTIOJIATKYBaHHS ~ MPUOYTKY  MiANPHEMCTB»
npsMO He BU3HaueHWU. Lle B cBOw0 uepry y
JNEesSKUX BUIMAIKAX BHUKIUKAE CYNEPEUYKH 13
MONATKIBIIMU 3 TPUBOAY TOTO, KOJH
B1IOYBAETHCS BiIBAHTAXXEHHS B paMKax Ti€l 4
1HIIO1 TOCMIOAAPCHKOI Omeparii, a 0TKe 1 KOJIu
Tpeba BU3HABATH JOXOJIH.

3a 3anpononoBanoro y [logaTkoBoMy Koaekci
nmiaxony He Tpeba Oynme mepeBipATH i
HasBHICTP B KOXXHOMY BHUINAIKy YOTHPHOX
KpUTEpiiB, M0 mnependadeHi isi BU3HAHHS
JOXONy Yy OyXrajTepcbkoMy OOJIIKY Ta € B
MEBHIN Mipi OIIIHOYHUMH, a OTKE 3aJIe)KaTh Bij
cy0’ eKTHBHOTO (haKTOpYy.

B TOi1 ke dac, SKIIO BH3HAHHS HOXOIIB UIA
MOJNAaTKOBUX IIield Oyme BigOyBaTuch 3a
MOMEHTOM TIEpeXOJly IpaBa BJIIACHOCTi, TO HE
CJIIJI TaK 3aroB3ATO JEKJIapyBaTH 30JMKEHHS
MOJATKOBOTO OOJIIKY 13 OyXTaJTepChKHM,
aJKe, BUXOAWTH, IO 1€ 30BCIM He Tak. Kpim
TOTO, CJIiJI MaTH Ha yBa3i, IO II€ MOJOXKCHHS
MOJKE€ CTaTH MPEAMETOM 3JIOBXKHBAaHb. YSBIThH
co01 BHMAa0K, KOJIM TOBAp BXKE MOCTABJICHHH 1
BUKOPUCTOBYETHCSI 3aMOBHUKOM (HAIPUKIIA,
SIKeCh KOMILUICKCHE O00JaJHaHHs), OIulata 3a
HBOTO B)K€ 3/IHCHEHa, a 3TiJHO 3 YMOBaMH
KOHTPAaKTy TMpaBO BJIACHOCTI HAa HBOTO
MEPEXOIUTh Yepe3 AeCSITh POKiB...

3aJMIIA€TRCS  MIL Hac 1
npusHaueHHs 1.6.4 cr1.6 Pozminy III
«[lomatox Ha mpUOYTOK  MiAMPHUEMCTB»
[TogaTkoBOTO KOAEKCY, KU BCTAHOBHB uje

0O0HY NaTy BUHUKHEHHS JI0XO/Y:
«JJaTon OTpMMaHHS HOXOHO1B,

3azaokoiwo

axki

BPaxoBYOTLCHA IJig BM3HAUYEHHA 06' exkTa
ONMOoImaTKyBaHHSH, e BBiTHMM Hepiom, B
SAKOMY Taki OOXOnOu Y TBOPMIINCS,

HesaJIexXHO Bin @aK‘I‘M‘{HOI‘O HaIXOIOXEeHHA

not always recognised at the moment of
transfer of title to the buyer.

It should be noted that at first glance one may
conclude that recognition of income at the
moment of transfer of title would facilitate tax
accounting. Under such approach one should
not determine themoment of shipmenof
goods, which is used as one of the events for
the purposes of effective law. We would like to
remind that this term is not defined in the Law
“On Corporate Profit Tax”. Lack of definition
of this term for the tax purposes brings about
disputes with the tax authorities regarding the
issues when shipment takes place for the
purposes of this or that transaction and,
therefore, when income should be recognised.

Under the approach taken in the draft Tax
Code one should not analyze whether all of the
4 conditions for recognising book revenue are
met in each particular case, which, to a certain
extent, are evaluative, i.e. depend on subjective
factor.

At the same time if income for tax purposes is
recognised at the moment of transfer of title,
harmonization of tax and financial accounting
should not be declared so zealously, since it is
far from being the truth. Apart from the said
one should keep in mind that the discussed
provision might be subject to misuse. Let us,
for example, imagine the case when the goods
have been supplied and are used by the client
(for example, complex equipment), the client
paid for such goods, while the contract
provides that title to the goods shall be
transferred after ten years...

The Tax Code contains also quitgy/sterious
clause 6.4 of Article6 of Section |l
“Corporate Profit Tax” which provides fame

moredate for recognising income:

“The date of receipt of income, which

shall be accounted for the purposes of
evaluation of tax base, shall be the
reported perio d during which such
income appeared, regardless actual
receipt of funds ( accrual method),



BMB3HAUEHUN
IYHKTY Ta

xomTis ( MeTonm HapaxyBaHBb),
3 ypaxyBaHHAM HOPM LBOTO
crarri 30 usoro posmisy.»

IIlo » me 3a moxis, KOJW HOXIJ BBaXKa€ThCS
TaKuM, 10 ymeopugca? SIkiit monii HeoOXiaHO
BIIIaBaTH TIepeBary IiJl 4Yac CKJIaJaHHS
Jexnapanii 3 MOJaTKy Ha NPUOYTOK: Oami
nepexody mnpasa  eiacHocmi  abo  dami
ymeopeHus 00x00y? TIpoekT Kolekcy He nae
BIIIOBIZEN HA Il NUTAaHHSI. MU MOXKEMO JIUIIE
30TaayBaTucs, 1o 1. 6.4 € aBTOPU30BaAaHUM
nepekazoMm  cT. 43akony Ykpainm  «lIpo
Oyxrantepcbkuid 00K Ta (piHAHCOBY 3BITHICTb
B YKpaiHi», a camMe TOro HOTo IOJIOKEHHS,
SIKUM PO3KPUBAETHCS TPUHIUI «HAPAXYBAHHS
Ta BIJIMOBIIHICTH JIOXO/IIB 1 BUTPAT».

«[lpy UbBOMY HOXOIM 1 BUTPATHU
BimoBpaxawnTbCcs B OyXTraJlTepCbKOMY
obJiky Ta binaHcoBiM 3BiTHOCTL B
MOMEHT 11X BVMHVMKHEHHH4A, He3aJIeXHO B1nO

maTy HaAIXOIXeHHs afo CIJjaTy TI'POUOBUX
KOWTiB».

OpHak Ha BiIMIHY BiJl 3raJjlaHOro 3aKoHy, 11.6.4
npoekty [logaTkoBoro kKonekcy He po3’sICHIOE
HOpMY, a JIUIIE JJOJa€ TUTyTaHUHHU.

Crnig TakoX 3ayBaXUTH, IO BIIMOBIIHO [0
[MoparkoBoro koxaekcy (m. 9.1 cr. 9 posniny V
«[TomaTok Ha J0OAaHy BapTICTh») Ui IUICH
BU3HAYECHHS MOMEHTY BUHUKHEHHS
30008 s13aHb 13 [1/IB BUKOpPUCTOBYETHCS TOM
caMU{ TIPUHIMI, 10 ¥ y AII0OYOMY 3aKOHi, a
camMe 3a Mepmor 13  JBOX  TOJIMH:
«BIIBAaHTOKEHHS» ab0 «gaTa 3apaxyBaHHS
KOIITIB BiJl MOKYITIISI».

OT1xe mpo sike «GOIMKEHHSI» Ta «CIPOILIEHHS»
Wae MoBa, KOJIM 3aMICTh [ABOX IIO;iH, dKi
Hapa3l MaeMO Yy YHHHOMY I0JIaTKOBOMY
3aKOHOJABCTBI, OyneMO MaTH IIOHAWMEHIIIE
TPU: 6I0BAHMAIICEHHS, 3APAXYBAHHA KOWMIB 1
nepexio npasa enachocmi? Tox MOXHA
BIIEBHEHO CTBEp/UKYBAaTH, 10 s  THUX
OyxranTepiB, fIKi YITKO JOTPUMYBATHUMYThCS
BUMOT CTaHJApTiB OyXTrajaTepCchKoro OOJIKYy
(s winedr QiHaHCOBOI 3BITHOCTI) Ta BHMOT
[TogaTkoBoOro Kojekcy (s Iijiel moaaTKoBol
3BITHOCTI), pOOOTH @K HisIK HE TIOMEHIIIAE.

3 moBaroro,
KM Ilapmnepu

determined considering the rules set
in this clause and Article 30 of this
Section”.

What should be understood as the event, when
income appeared? Which of the events should
be treated as prevailing: the date, when the title
is transferred, or the date, when income
appeared? The draft Tax Code does not answer
these questions. We may only assume that
clause 6.4. is the authorized version of
Article 4 of the Law “On Accounting and
Financial Reporting in Ukraine”, in particular
of the paragraph clarifying the principle of
“accrual basis accounting and matching of

revenues and expenses”:

«Revenue and expenses shall be
recognised in book s and financial
statements at the moment such revenue

or expenses appear, regardless the
date of receipt or payment of funds”.

However, unlike the cited Law, clause 6.4 of
the draft Tax Code does not clarify the rule,
but rather adds confusion.

It should be also noted, that the Tax Code
(clause 9.1 of Article 9 of SectionV “Value

Added Tax”) uses the same principle for the
purposes of recognising of VAT liabilities as is
used currently in the effective law. Namely,

VAT liabilities shall be recognised at the

earlier of two events: “shipment” or “date of

crediting of buyer's funds to the bank

account”.

Considering the above, why declare
“harmonization” and “simplification” in the
circumstances when instead of two events,
provided for in the tax laws as effective, we
will have at least threeshipment, crediting of
funds to the bank accouahdtransfer of titl&
Thus, one may unambiguously state, that for
those bookkeepers, who adhere to the
requirements of accounting standards (for the
purposes of financial statements) and
requirements of the Tax Code (for the purposes
of tax reporting), less scope of work is not
expected.

Sincerely yours,
KM Partners



