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Buxkopucranns pimiens BepxoBHoro
Cyny Ykpainm B IKOCTi NIpeleeHTy B
CYA0BHX CIIOPaX CTOCOBHO MOJATKY Ha
J0/IaHy BapTicTh

Sk BiAOMO, CyIOBUH TPEIENCHT MPaBOBIH
cucreMi  YKpaiHM He NpUTaMaHHUH.
Bomnouac y 3B'S3Ky 13 HENIOJaBHIMH
3miHamMu 10 Kopekcy aaMiHICTpaTHBHOTO
cynourHcTBa YKpainu (mamam — KAC
VYkpainu) € BCi MiJCTaBH TOBOPUTH MPO
BIIPOBA/DKEHHSI ~ TaK  3BaHOTO  KBasi-
IpeLeIeHTHOTO TIpaBa.

Tak, omHUM 13 3ampOBaKEHUX 3aKOHOM
Vkpainn «Ipo cymoycTpiii 1 craTyc
cynmiB»  Ne 2453-VI Big  07.07.10p.
HOBOBBeleHb 10 KAC  Vikpainu e
MOJIOKEHHST  CT. 2442, mo mnependayae
HACTYITHE!

«PiwmeHHs1 BepxoBHOTO Cyny Vkpaium,
NpUMHSATE 3a pes3yJbTaTaMy PO3IJIALY
3asgBU [OPO NeperJisan CYHOBOTO pillleHHS
3 MOTMB1B HEOOHAKOBOTO BaCTOCYBaHHS
cynom ( cymamm) kacauninHoi iHcTaHuii
OOHUX i TUX caMmx HOPM
MaTepiasbHOTO npasa v noniBHMx
NpaBOBlOHOCUHAX, € OBOB' SIBKOBMM 1719
BCix cyB' exTiB BIAOHUX MNOBHOBAXEHb

9Kl 3acCTOCOBYITBH y CBOINM mignbHOCTI
HOPMAaTMBHO- IPABOBUM aKT, WO MiCTUTH
3a3HauveHl HoOpPMM IpaBa, Ta SJAsS BCix
cynie VYxpaium. Cyou 3Bo6oB' sizami
OpUBECTM CBOK0 CyIOBYy INOPaAKTHUKy VY
BignoBigHicTe 3 pimeHHsIM BepxoBHOIO

Cyny Ykpalum».

KMEe<iners

NoOAaTKOBI Ta OPUANYHI KOHCYNbTaHTH

NEWSLETTER
December 28, 2010

Application of the Decisions of the Supreme
Court of Ukraine as precedentsin litigations
regarding value added tax

It is generally known that precedent is not
applied in the legal system of Ukrainian.
However in accordance with the recent
amendments to the Code of Administrative
Proceedings of Ukraine (hereinafter — “the
Code”) there are all grounds to talk about
implementation of the so-called quasi-
precedent law.

Thus one of the Code’s novelties set by the
Law of Ukraine “On Judicial System and

Status of Judges” # 2453-VI dated July 07,
2010 is prescribed in Article 2442 and

envisages the following:

“Decision of the Supreme Court of
Ukraine  adopted upon the results of
consideration of the application on
reviewing a court decision on the
ground of different application by an
cassation instance court (courts) of
the same norms of the substantive law

in the similar legal relationships is
obligatory for all authorities that

use regulatory legal act, which
contains mentioned norms, in their
activity, and for all courts of
Ukraine . Courts are obliged to bring

their practice in accordance with the
Decision of the Supreme Court of

Ukraine .




Takum uywmHOM pimenass BepxoBHoro Cyny
Vkpaiau HaOyBalOTh  KBa3i-NPELEICHTHOTO
XapakTepy 1 MUBITaloTh  00OB’ SI3KOBOMY
BpaxyBaHHIO TIiJl Yac BUHECEHHS pillIeHb
CyJlaMH HIDKYUX THCTAHITIH.

3Bakalouu Ha 3a3HauYeHe, OCOOJIUBY yBary Ciif
3BepHyTH Ha IloctanoBy BepxoBHoro Cyny
VYkpaiau Bix 29.10.10p. mo cripasi 3a mo30BOM
3AT «MyKauiBCbKHI  JIICOKOMOIHAT» 10
Myxka4iBCbKOT 00’ eqHaHO1 Jep>KaBHOT
NOJaTKOBOT 1HCIIEKii 3aKkapmaTchKoi 00J1acTi.

Tak, B maniit IlocranoBi BepxoBuuii Cyn
VYkpaiHu TiATBEpAMB TMPaBO JAOOPOCOBICHOTO
IUTATHHUKA TOJATKIB HA TOJATKOBUH KPEIHUT Ta
OIO/KeTHE  BIJIIKOJAYBaHHS  MOJATKy Ha
JIOJIaHY BapTICTh HE3aJEKHO BiJ BHKOHAHHS
MOJIaTKOBUX 3000B’ s13aHb 1OT0 KOHTPAreHTOM:

«Ha nymky BepxoBHOTO Cyny VYKpalHW,...dKa
nojsarae y TOMy, IO HeCIJIaTa NpoAaBleM
4y MOT'0 KOHTPAT'eHTOM IOJaTKy Ha AOITaHY
BapTicTe mJo Gomxery, y pasi bakTuMUHOTO
30iMCHEeHHS TOCIOIapChbkOoi omnepanii, He
BILIMBAE Ha bopMyBaHHA IIOJAaTKOBOI'O
KpemuTy IOKYMNIleM Ta He € mnipcraBow »ns
nos6aBiIeHHsS OCTaHHBOI'O npasea Ha
BigwkomyBaHHSI LBOI'O IIOJATKY, SKIO BiH
BMKOHAB ycCi mnepenbaueHi B3aKOHOM YMOBU

OTPVMMAaHHS TakKOoTO BilamkomyBaHHS 1 wMae
BCi OOKYyMEeHTaJIbH1 NigTBepIXeHHS
po3Mipy 3agBJIEHOT'O IIO0OaTKOBOTI'O
KpeouTy».

3aznauena IlocranoBa BepxoBnoro Cyny
Vxkpaiam  Bix  29.10.1Q. wmoxe Oytu
BUKOPUCTaHA  JOOPOCOBICHUM  TUIATHUKOM
MOJIaTKIB B SKOCTI KBa3i-MPEIEeIEHTy 3 METOI0
3aXMCTYy Bij 3a3iXaHb MOJATKOBUX OPTaHiB Ha
MONAaTKOBUH  KpeAWT Ta  3asBJICHI [0
OI0/KETHOTO BIJIIKOAYBAHHSI CYMH IOAATKY
HAa JIOJIaHY BapTiCTh.

* * *

CnoniBaemocs, HaBeleHa iHGoOpMaIlis CcTaHe
Bawm y npurogi.

3 moBaroro,
KM Ilapmnepu
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Hereby Decisions of the Supreme Court of
Ukraine get a quasi-precedent nature and shall
be taken into consideration upon adoption of
decisions by inferior instance courts.

Taking into account stated above the attention
should be paid to Decision of the Supreme
Court of Ukraine dated October 29, 2010 in
the court case CJSC “Mukachivskyy
Lisokombinat” against Mukachivska United
State Tax Inspection of Zakarpatskiy District.

In this Decision the Supreme Court of Ukraine
confirmed the right of diligent taxpayer for a
value added tax (hereinafter — “VAT”) credit
and VAT refund regardless of tax liabilities
execution by his counterpart.

“ In accordance with the opinion of the

Supreme Court of Ukraine, the fact of
nonpayment of VAT to the budget by
seller or his counterpart in the case

of factual performance of business
transaction does not influence on VAT

credit formation by customer and can't
serve as a ground for deprivation of
the latter of VAT refund if he

complied with all determined by Law

conditions for such VAT refund and
possesses of all necessary
documentation for confirmation of t he

amount of declared VAT credit”.

The abovementioned Decision of the Supreme
Court of Ukraine dated October 29, 2010 can
be used by diligent taxpayer as a quasi-
precedent for the purpose of protection from
tax authorities’ encroachments on VAT credit
and declared amounts of VAT refund.

* * *

We trust that the above information will be
useful for you.

Sincerely yours,
KM Partners



