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This judgment has become final under
Article 44 § 2 of the Convention. It may be subject
to editorial revision.

In the case of Osterlund v. Finland,

The European Court of Human Rights
(Fourth Section), sitting as a Chamber composed
of:

Guido Raimondi, President,

Paivi Hirvela,

Ledi Bianku,

Nona Tsotsoria,

Zdravka Kalaydjieva,

Paul Mahoney,

Faris Vehabovi¢, judges,

and  Frangoise  Elens-Passos,
Registrar,

Section

Having deliberated in private on 20 January
2015, delivers the following judgment, which was
adopted on that date:

PROCEDURE

1. The case originated in an application
(no. 53197/13) against the Republic of Finland
lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights
and Fundamental Freedoms (“the Convention”) by
a Finnish national, Mr Rabbe Roley Ragnar
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MTPOLIEJYPA

1. CnpaBa Oyna posmouara 3a 3asBOIO
(Ne 53197/13), sixy 23 nunas 2013 poky noaas 10
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Osterlund (“the applicant™), on 23 July 2013.

2. The applicant was represented by Mr
Mikko Siika-Aho, a lawyer practising in Helsinki.
The Finnish Government (“the Government”)
were represented by their Agent, Mr Arto Kosonen
of the Ministry for Foreign Affairs.

3. The applicant alleged, in particular, that
the ne bis in idem principle had been violated in
his case.

4. On 3 December 2013 the complaint
concerning the ne bis in idem principle was
communicated to the Government and the
remainder of the application was declared
inadmissible.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1962 and lives
in Karjaa.

A. Taxation proceedings

6. In 2004 and 2005 the applicant’s two
companies were subject to a tax inspection. The
tax inspection was concluded with a final report on
20 December 2005.

7. 0On 25 August and 12 September 2006 the
tax authorities imposed on the applicant additional
taxes as well as tax surcharges (veronkorotus,
skatteforhdjning) for the tax years 2000 to 2003 as
he had, inter alia, received disguised dividends
from the companies. The amount of tax surcharges
varied between 240 and 5,000 euros (EUR).

8. By letter dated 16 September 2008 the
applicant sought rectification from the local Tax
Rectification Committee (verotuksen
oikaisulautakunta, provningsndmnden 1
beskattningsdrenden), requesting it to quash the
decisions of 25 August and 12 September 2006
concerning the tax years 2002 to 2003.

9. By letter dated 16 September 2008 the
applicant lodged a material appeal (perustevalitus,
grundbesvdr) with the Helsinki Administrative
Court (hallinto-oikeus, forvaltningsdomstolen) in
respect of the tax years 2000 and 2001.

10. On

24 February 2010 the Tax

«3asaBHUKY).

2. 3aspHuka mpexacraBisB m. Mikko Ciika-
AXO0, TPaKTUKYIOUHMHA aaBOKAaT B XEJbCIHKI. YPsa
Oimmsaaii (mami — «Ypsia») OpPeAcTaBisB HOTO
YnoBHoBaxkennit  n.  Apro  Koconen 3
MiHicTpecTBa 3aKOPAOHHUX CIIPAB.

3. 3asBHUK CKap>KWUBCS, 30KpeMa, 10 B ITiH

crpasi OyB mopyeHui npuHun ne bis in idem.

4. 3 rpymas 2013 pokxy Vpsa Oyno
MOBIJIOMJICHO TIPO 3asIBY 100 IPHUHIIMITY ne bis in
idem, a 4yactuHa 3asBu Oyra  BU3HAHA
HEJIOIYCTHMOIO.

OAKTU
I. OBCTABUHU CIIPABU

5. 3agBHUK HapOIUBCS
npoxkuBae y micti Kapbsia.

1962 poky Ta

A. [IpoBamxenns,
JIOHAapaxXyBaHHS T0JIaTKIB

1o CTOCYETBHCA

6. B 2004 Ta 2005 pokax mo IBOX KOMITaHisIX
3assBHUKa Oyna mpoBeeHa IM0JaTKOBA IEepeBIpKa,
B pe3ysbTaTi K01 OyB CKJIAaJEHHH aKT MEpeBIpKU
20 rpynns 2015 poky.

7. 25 cepnusa ta 12 BepecHs 2006 poky
MOJATKOBI ~ OpPTaHM  JIOHApaxXyBalu  3asBHUKY
JOJIaTKOB1 MO/IaTKOBI 3000B’sI3aHHS Ta
JIOHapaxyBaHHs 3a moaaTtkoBi mepioau 3 2000 mo
2003 pp. y 3B’SI3Ky 3 THUM, IO BiH, 30Kpema,
OTPUMYBaB TPUXOBaHI JUBIACHAMU BiJl KOMIAHIM.
Cyma moJaTKOBUX JOHApaxyBaHb KOJIMBAIach Bif
240 o 5000 eBpo.

8. Jluctrom Big 16 Bepecus 2008 poky
3asiBHUK 3BEpHYBCS 10 KomiteTy 3 IMOJaTKOBHX
MUTaHb 3 TPOXAHHSIM CKAcyBaTH pPIIIEHHS BiJ
25 ceprmas ta 12 BepecHs 2006 poky mI0110
noaatkoBux nepioais 3 2002 mo 2003 pp.

9. 16 BepecHst 2008 poKy 3assBHUK 3BEPHYBCS
31 CKaprorwo a0 AMIHICTPaTUBHOIO CyAy MicTa
XenbCiHKI CTOCOBHO mojaTkoBux rmepioais 2000
ta 2001 poki..

10. 24 mrotoro 2010 poky Komirer 3




Rectification Committee rejected the applicant’s
applications for rectification concerning the tax
years 2002 and 2003.

11. By letter dated 12 April 2010 the
applicant appealed against the rectification
decisions of 24 February 2010 to the Helsinki
Administrative Court, requesting that the taxation
decisions concerning the tax years 2002 and 2003
be quashed and the tax surcharges be withdrawn.
He referred to the ne bis in idem principle and
claimed that the taxation decisions violated that
principle.

12. On 5 April 2011 the Helsinki
Administrative Court cancelled some of the tax
surcharges in respect of tax years 2001 to 2003
and quashed the relevant tax decisions. For the
rest, it rejected the applicant’s appeals. The court
found that there was no impediment to imposing
taxes on disguised dividends even if there was
already a final criminal judgment in this respect,
because imposing taxes on disguised dividends
was not considered criminal. There could thus be
no question of double jeopardy in this respect. The
taxation decisions for the tax years 2002 and 2003
were thus upheld. As far as the tax surcharges and
the right to impose additional taxes were
concerned, the court found that the tax surcharges
and the charges on tax fraud concerned the same
matter. The tax surcharges thus related to acts in
respect of which the applicant had already been
convicted or acquitted. As both matters were
pending simultaneously and not consecutively,
there was no impediment to continuing the
taxation proceedings. Even if the criminal
proceedings became final while the taxation
proceedings were still pending, this did not prevent
the continuation of the taxation proceedings. There
was thus no reason to change the tax surcharges as
far as the corresponding criminal charges had been
dismissed, namely, in respect of the disguised
dividends received during the tax years 2002 and
2003. As far as the proceedings led to both
criminal conviction and imposition of tax
surcharges, the situation was contrary to Article 4
of Protocol No. 7 to the Convention and the tax
surcharges were therefore cancelled in respect of
tax years 2001 to 2003. The decision was not
unanimous.

MOJAaTKOBUX IHWTaHb BiIMOBUB 3asABHHUKY B
nepernsaal nmopatkoBux nepionis 2002 Ta 2003
POKIB.

12 xBitHs 2010 poxy
AJIMIHICTpaTUBHUH CY]I
MicTa XenbCiHKI 3 TPOXaHHSAM  CKacyBaTH
MOJAaTKOBI  PIMICHHS  CTOCOBHO  MOJAaTKOBHX
nepioniB 3a 2002 ta 2003 pp., Ta ckacyBaTH
MOJaTKOBI JIOHapaxyBaHHsS, OOIPYHTOBYIOUHM L€
TUM, 1[I0 TMOJATKOBI pIilIEHHS MHOPYUIYIOTh
npuHIMn ne bis in  idem (HEMOXIUBOCTI
MPUTATHEHHS 710 BiAMOBIIAIBHOCTI ABiYi 32 OJHE 1
T€ K TIOPYIIICHHS ).

11. Jlucrom Bix
3asiBHUK 3BEPHYBCS B

12. 5 xBitHs 2011 poxy AAMiHICTpaTUBHUIA
cyn micta XenbCiHKI CKacyBaB JIesiKi MOJATKOBI
JOHAapaxXyBaHHS IOJI0 IOJATKOBHUX TMEPIOIiB 3
2001 mo 2003 pp. Ta BIONOBIAHI IOAATKOBI
pimenns. [lomo pemrTu cyx BIIMOBUB Y
3a/10BoJieHH1 3aaBHUKY. CyJ OOIpYHTYBaB BiIMOBY
THM, 110 BiH HEe 0AYUTH MEPEIIKO]] B HapaxyBaHHI

MOAAaTKiB  IIOJAO  NPUXOBAaHUX  JIUBIJICHIIB,
HE3BKAIOUM HA T€, M0 3 IOTO IMPHUBOIY BXKE
Oyl10  NpUHAHATO  OCTATOYHE  PINIEHHS B
KpUMIHAJIBHOMY IIPOBAJKEHHI, OCKIJIbKH
HapaxyBaHHS  MOJATKIB  HIOJ0  IPUXOBAHHUX
JTUBIJICHIIB HE  BBAXAEThCS  KPUMIHAIBHUM
MTOKapaHHSIM. Takum YUHOM, MMUTAaHHA

MPUTSATHEHHSI O KPUMIHAIBHOI BiAMOBIAAIIBHOCTI
IBIiYl B LIbOMY BiJHOIICHHI He BUHUKae. OTxe,
MOAAaTKOBI pimeHHs 3a nepioau 2002 ta 2003 pp.
Oymu miarpumani. IIlo crocyeTbcsi MOIaTKOBUX
JIOHapaxyBaHb Ta TIpaBa CTATYBAaTH JOJATKOBI

MOJAaTKH, TO CyJI BHU3HAaB, IO I0/JATKOBI
JIOHapaxyBaHHS Ta Tpadu 3a 3AIHCHEHHS
MIOJIATKOBOTO  IAXpaicTBa €  TakKUMH, 110

CTOCYIOTBCSI OJTHOTO i TOrO * nuTanHs. [logaTkoBi
JIOHapaxXyBaHHS, TAaKUM YHHOM, CTOCYBAJIUCh
NisiHB, 3a fK1 3asBHUK BXe OYyB 3acyKEHUH 4u
BunpaBaaHuii. OCKIJIbKM OOHJBI CIIpaBH BEJIUCS
OJIHOYACHO, a He MOCHIJJOBHO, HE OyJ0 >KOIHUX
MEPELIKO ] IPOJOBKYBAaTH IPOBADKEHHS, IO
CTOCY€ETbCS OHApaxXyBaHHA MOAATKIB. [IpuiHATTS

OCTaTOYHOTO  pIIIEHHS B  KPUMiIHaJIbHOMY
MPOBAKEHHI, TOA1 K aZMiHICTpaTUBHE
MPOBAXKEHHS 1€  PO3TIsAganocs, HE MOIJo

MEPEITKOKATH TTPOIOBKEHHIO IMPOBA/KEHHS, 1110
CTOCYETbCS JOHApaXyBaHHs TMOAATKIB. Takum
YUHOM, HE OyJIO MiJCTaB 3MIHIOBaTH MOJATKOBI
JIOHapaxyBaHHS, OCKIJIBKHU BIIIOB1AHI
O0OBMHYBAYCHHS B KPUMIHAJIHLHOMY TMPOBAKEHHI,
a caMme IOJ0 TPUXOBYBAaHHS IUBIJACHMIB 3a
nepiogu 2002 ta 2003 pp., Oynu 3anumieHi 6e3
3a0BOJICHHS. OCKiTbKM ~ TIPOBaKCHHS B
pe3yipTaTi MpU3BEAM 1 A0 3aCy/DKCHHS B




13. By letter dated 13 June 2011, the
applicant appealed against the Administrative
Court decision to the Supreme Administrative
Court (korkein hallinto-oikeus, hogsta
forvaltningsdomstolen), reiterating the grounds of
appeal already presented before the Administrative
Court. He argued that his acquittal prevented the
further examination of the same matter in taxation
proceedings.

14. On 23 January 2013 the Supreme
Administrative Court refused the applicant leave to
appeal but granted the Tax Ombudsman
(veroasiamies, skatteombudet) leave to appeal. It
quashed the Administrative Court’s decision
regarding cancellation of the tax surcharges and
upheld the lower court’s decisions. The court
found that it had, in its decision of 20 April 2011,
examined the scope of the ne bis in idem principle
and the Court’s case-law in this respect. In the
present case the charges and the tax surcharges
concerned essentially the same matter. However,
the ne bis in idem principle was applicable only
when the first set of proceedings had become final
before the second set of proceedings started. In the
present case the proceedings had been
simultaneous. Tax surcharges could thus be
imposed on the applicant even if the criminal
proceedings against him had already become final.
The Administrative Court’s decision thus needed
to be quashed.

B. Criminal proceedings

15. On 25 April 2007 the public prosecutor
brought charges against the applicant, inter alia,
for aggravated tax fraud (torked veropetos, grovt
skattebedrdgeri) concerning the tax years 2001 to
2003. According to the charges, the applicant was
accused of aggravated tax fraud as he had avoided
taxes. The tax authorities joined the charges and
presented a compensation claim totalling EUR
150,508.52 plus interest, which was the amount of
avoided taxes.

KpUMIHAIBPHOMY TIOPSAKY, 1 IO CTATHEHHS
MOJAaTKOBUX JIOHApaxXyBaHb, IO CYIEPEUYHIIO
Crarti 4 Ilporokony Ne 7 KonBenirii, mogaTkoBi
noHapaxyBaHHs 3a nepioau 3 2001 mo 2003 pp.
Oynu ckacoBaHi. PitienHst He Oyii0 OTHOCTAaHHUM.

13. 13 gepBHs 2011 poky 3assBHUK 3BEpHYBCS
31 ckaproro Ha PimeHHs AJIMIHICTPaTUBHOTO CYAY
1o Buimoro aJMIHICTPaTUBHOTO cyny,
OOTpYHTOBYIOUM ii B)KE MPEACTABICHHUMH IEpPe/T
AJMIHICTPaTUBHUM CYZIOM JIOBOJIaMU. 3assBHUK
CTBEP/IKYBaB, 110 HOTr0 BUIpPABIaHHS 3arodirano
MOJANBIIOMY PO3TJISAY IBOTO K TIHTAaHHSA B

MPOBA/KCHHI, IO CTOCYEThCS JOHApaxyBaHHS
IMOJATKIB.
14. 23 ciuas 2013 poky Bumwuii

aJIMIHICTPATUBHUNA CyJ BIJMOBUB 3asgBHUKY Yy
BIIKPUTTI  NPOBA/DKEHHS, aj€  3aJOBOJIbHUB
KJIOTIOTaHHSI Oi3HEC-OMOy/ACMEHa TMPO BIIKPHUTTS
npoBajkeHHs. B pesynprari Oyno ckacoBaHO
pimeHHs  AQMIHICTpaTUBHOTO  Cyay — IIOJAO
CKaCyBaHHS  IOJATKOBUX  JIOHapaxyBaHb  Ta
3aUIIeHO 0e3 3MiH PIMICHHS HIDKYHX 1HCTAHIIIMN.
Cyn oOrpyHTyBaB 1ie TUM, 1110 B HOTO pPillIeHHI Bif
20 xBiTHs 2011 poky Oyin0 IOCTiIKEHO MpenaMeT
ne bis in idem Ta BiINMOBiIHY CY/I0BY MPaKTUKY. B
i crpasi CTITHEHHS Ta IOJaTKOBI
JIOHapaxyBaHHs CTOCYBJIUCS OJHOIO 1 TOrO X
npenMera. B toit ke wac npuniun ne bis in idem
Mir OyTH 3acTOCOBHMM, JIMIIE 33 YMOBH
OCTaTOYHOTO 3aBEpIICHHS TEPIIOTO MPOBAIKEHHS
nepes BIAKPUTTAM JIPYroro mpoBaJpKeHHs. B il
CrIpaBl MPOBA/KEHHs OyiIM ogHOYAaCHUMHU. Takum
YMHOM, MOJATKOBI JIOHapaxyBaHHs MOIJIM OYyTH
HaKIaIeHl Ha 3agBHUKA, HaBITh SKIIO B
KpUMIHAJIbHOMY  TpOB3/KEHHI  Bke  Oyno
MPUIHATO OcTaTO4yHE pilieHHA. ToMy Cyn BBaxae,
IO pilIeHHs AJIMIHICTPaTUBHOTO Cyay Mae OyTH
CKacoBaHe.

B. KpuminanbHe npoBaKeHH

15. 25 kgitHa 2007 poky TpOKypop MoAaB
O0OBMHYBA4YEHHS IPOTH 3asBHUKA, CEPe]] 1HIIOIO, i
32 TIOJATKOBE IIAXpaiCTBO 3 OOTSIKYIOUUMH
oOctaBuHamMu 3a mogatkoBi mepioau 3 2001 mo
2003 pp. BiamoBigHO 10 0OBHHYBad€Hb 3asBHUK
3BHHYBauyBaBCI B  TSDKKOMY  I10JIaTKOBOMY
IaxpaicTBi, OCKUIBKM BIH yXWISIBCS BiJ CIUIATH
nojatkiB. IlogaTkoBi oOpraHu mOpUeAHANHCA 0
oOBMHYBaYeHb  Ta  MOJANM  CKapry  Ha
BimmkoayBaHus B cymi 150 508,52 eBpo muitoc
BIZICOTOK, M0 OyJI0 CyMOI HECIUIau€HOTO
MOJIATKY.




16. On 20 March 2008 the Raasepori District
Court (kérdjdoikeus, tingsritten) convicted the
applicant of aggravated tax fraud, and sentenced
him to a suspended prison sentence of 7 months.
He was ordered to pay the tax authorities EUR
89,113.80 plus interest in compensation for the
avoided taxes. The court found that the applicant
had avoided taxes during the tax years 2001 to
2003 but dismissed the charges as far as they
concerned the disguised dividends, for lack of
proof.

17. By letter dated 14 August 2009 the
applicant appealed to the Turku Appeal Court
(hovioikeus, hovritten), requesting that the
charges of aggravated tax fraud be dismissed as
tax surcharges had already been imposed in the
matter.

18. On 15 April 2009 the Turku Appeal
Court upheld the District Court judgment. It found
that possible tax surcharges imposed on the
applicant did not prevent him from being
convicted of tax fraud and sentenced.

19. On an unspecified date the applicant
appealed to the Supreme Court (korkein oikeus,
hogsta domstolen), reiterating the grounds of
appeal already presented before the Appeal Court.

20. On an unspecified date, the Supreme
Court granted the applicant leave to appeal

21. On 19 November 2010 the Supreme
Court upheld the Appeal Court judgment. It found
that the charges of aggravated tax fraud
undisputedly concerned the same failure to declare
income for which tax surcharges had been
imposed for the tax years 2001 to 2003. The court
found that the fact that taxation proceedings
became final while criminal proceedings were still
pending did not prevent the examination of the
charges being continued. In the present case, the
charges had been brought before the time-limit for
lodging an application for rectification had run out.
The tax surcharges in respect of the tax years 2001
to 2003 were thus all still pending before the
Administrative Court. As the charges had been
brought while the taxation proceedings had not yet
become final, there was no impediment to
examining the charges of aggravated tax fraud.
This judgment was published (KKO 2010:82).

16. 20 6epe3ns 2008 poxy OKpyXHUU CYI
M. Paacenopi npucyauB 3asBHUKY 7 MICSIIB
YMOBHOTO YB’S3HEHHS 32 TSKKE I10JIaTKOBE
IaxpaicTBO. 3asBHUKA TaKOX OyJ0 3000B’s3aHO
CIUIaTUTH MojaTtkoBuM opranam 89 113,80 eBpo
TUTIOC BiJICOTOK B SIKOCTiI KOMIICHCALIT 32 YXUJICHHS
B cruiatu nojatkiB. Cyn BU3HAB, IO 3asBHUK
YXWISIBCS ~ BiA  CIUTATH  TOJATKIB  MPOTSATOM
nogaTkoBoro mepioxy 3 2001 mo 2003 pp., ane,
4yepes HecTady JOKa3iB, BIAXUINB OOBUHYBAYCHHS,
SIKI CTOCYFOTBCSI TPUXOBAHKUX JTUBIJICH/IIB.

17. 14 cepnns 2009 poky 3asiBHUK 3BEPHYBCS
B Amnemsauiiauii cyq M. TypKy 3 KIOMOTaHHSIM
CKacyBaTH 00BHUHYBaYCHHS y TSOKKOMY
MO/IaTKOBOMY IIAXPAlCTBl, OCKIIBKU BXe Oyiu
3MIACHEHI TOJATKOBI JIOHApaxXyBaHHS y IbOMY
BIJIHOIIICHHI.

18. 15 xBitHs 2009 poky AnensuiiiHuii cyx
M. Typky 3aiumumB 6e3 3MiH piteHHsT OKpYyKHOTo
Cydy, OOIpYHTYBaBIIM II€ THM, MIO0 MOXXJIMBE

HaKJIaJCHHA IIOJaTKOBHX AOHapaxyBaHb Ha
3asiBHHUKA HEC MOXEC MNEPCUIKOKATH Horo
34CY/DKCHHIO 3a IIOAAaTKOBC I_HaXpaI‘/‘ICTBO Ta

BHUHECEHHIO BHPOKY.

19. 3asBHuk 3BepHyBcs y BepxoBHuil cyn
(TOYHO HE BCTAHOBJEHO KOJH), HAJaBIIM Takl X
OOI'PYHTYBaHHS, SIK 1 10 ANENALIHHOTO Cyy.

20. BepxoBHuM cyaoM  (TOYHO  He
BCTAHOBJIEHO KOJIM) OyJIO BIAKPUTO MPOBAIKEHHS.

21. 19 nucronana 2010 poky BepxoBHuii cya
3JIMIIMB 0€3 3MiH PIIIeHHS AMENSIiHOTO Cymay.
Cyn 3’scyBaB, 110 OOBHMHYBAYEHHS B TAKKOMY
MI0/IaTKOBOMY nraxpaicrai 0e33arepeyHo
CTOCYBAJOCS HE3a/IeKJIapOBaHOr0 NPUOYTKY 3a
nogatkoBi mepiogu 2001 Tta 2003 pp., 3a skui
MOJIATKOB1 JIOHapaxyBaHHs Oynu HakianeHi. Cyn
BBaXaB, MO (DaKT TOro, IO B MPOBAIKECHHI, SKE
CTOCYBAJIOCh JIOHapaxyBaHHs IMOJATKiB, BXke OyIo
MPUMHATO OCTAaTOYHE pILIEHHS, B TOM wYac sK
KpUMiHaJIbHE MPOBAPKEHHS I1I€ MPOJIOBXKYBAJIOCh,
HE TMEPemIKO/KaB  MPOJOBKEHHIO  PO3TISAY
cnpaBu. B paniii cnpaBi oOBHHYyBaueHHs OyIlo
3MIMCHEHE 10 3aKiHYEHHS TPAaHUYHOTO CTPOKY
nojavi  3asBM PO  TMEperiisi  MOJATKOBHX
JIOHapaxyBaHb. ITonaTkoBi JIOHapaxyBaHHsI
crocoBHO nepioaiB 2001-2003 pp. Bce mie Oynau Ha
po3rsial 'y AamiHicTpaTUBHOMY Cyai. OCKIUTBKH
OOBMHYBAa4YeHHS B KPHUMIHAJHLHOMY MPOBA/KEHHI
Oynu 371HCHEHI, B TOW Yac SIK TIPOBAKEHHS, IO
CTOCYETbCS  JIOHApaxXyBaHHA  IOJAATKIB, e




Il. RELEVANT DOMESTIC LAW AND
PRACTICE

A. Tax Assessment Procedure Act

22. Section 57, subsection 1, of the Tax
Assessment Procedure Act (laki
verotusmenettelysta, lagen om

beskattningsforfarande, Act no. 1558/1995, as
amended by Act no. 1079/2005) provides that if a
person has failed to make the required tax returns
or has given incomplete, misleading or false
information to the tax authorities and tax has
therefore been incompletely or partially levied, the
taxpayer shall be ordered to pay unpaid taxes
together with additional tax and a tax surcharge.

B. Penal Code

23. According to Chapter 29, sections 1 and
2, of the Penal Code (rikoslaki, strafflagen, as
amended by Acts no. 1228/1997 and no.
769/1990), a person who (1) gives a tax authority
false information on a fact that influences the
assessment of tax, (2) files a tax return concealing
a fact that influences the assessment of tax, (3) for
the purpose of avoiding tax, fails to observe a duty
pertaining to taxation, influencing the assessment
of tax, or (4) acts otherwise fraudulently and
thereby causes or attempts to cause a tax not to be
assessed, or too low a tax to be assessed or a tax to
be unduly refunded, shall be sentenced for tax
fraud to a fine or to imprisonment for a period of
up to two years. If by the tax fraud (1)
considerable financial benefit is sought or (2) the
offence is committed in a particularly methodical
manner and the tax fraud is aggravated when
assessed as a whole, the offender shall be
sentenced for aggravated tax fraud to
imprisonment for a period between four months
and four years.

C. Supreme Court’s case-law

MPOJOBXKYBAIOCH, TO HE OYyJIO YKOTHHX MEPEIKO
JUIs  3A1MCHEHHS pPO3IIsiAy OOBHHYBaueHb Y
TSOKKOMY TTOJaTKOBOMY Imaxpaictsi. Lle pimenus
Oyno omyo6mikoBane (KKO 2010:82).

IL 3ACTOCOBHE  HAUNIOHAJIBHE
3AKOHOZAABCTBO TA ITPAKTHUKA

A. 3akoH Tpo Tpoueaypy 3AIHCHEHHS
MOJATKOBUX HapaxyBaHb

22. II. 57, nn. 1 3akoHy mpo mnpoueaypy
3MIMCHEHHS TIOJAaTKOBUX HapaxyBaHb (3akoH
Ne 1558/1995 B penakmii, 1onoBHEHIH 3aKOHOM
Ne 1079/2005), mnepemnbadeno, 1o B  pasi
HemnoJiaHHs 0co0O0I0 MMOJATKOBOI JeKjapallii 4u
HAQ/JIaHHS HEMOBHOi, HempaBaAuBOi iHQoOpMaii
MOJaTKOBUM OpraHaMm, B pe3yibTaTi dYoro
MOJIaTOK OyB CIUIAYCHHW HE B MOBHOMY O0O0CsI3i
ab0 4YacTKOBO, MJIATHUK MOJATKYy 3000B’s3aHUMN

CIUIATUTA  HECIUIAYeHI TIOJAaTKA  pa3oM 3
JNONAaTKOBUM  IIOAATKOM  Ta  IOAATKOBUM
JIOHAPAX yBaHHSM.

b. KpuminansHuii Kogekc

23. BiamoBiguo a0 Po3miny 29, n. 1 Ta m. 2
KpuminanpHOro KOJIEKCY (B penaxiiii,
momoBHeHIH 3axkoHamu Ne 1228/1997 ta Ne
769/1990), ocoba, sixa (1) Hamae TOJATKOBUM
opraHaM HeNpaBAuBYy i1H(}OpMAII0 CTOCOBHO
¢dakTiB, sKI  BIJUBAlOTh Ha  BHU3HAUCHHS
MOJaTKOBUX 3000B’s13aHb, (2) moae neKiapalio,
MpUXOBaBIIM  (akTH, SKi  BIUIMBAIOTH  Ha
BH3HAYEHHSI TOJATKOBUX 3000B’s3aHb, (3) 3
METO yXWIEHHS BiJ CIJaTH TOJATKIB He
3M1IACHIOE 000B’s13KY, 110 CTOCY€EThCA
OMOJATKyBaHHS Ta BIUIMBa€ Ha BHU3HAYCHHS
MOJIaTKOBUX 3000B’s13aHb, 4 (4) ai€e Oyab-SKUM
IHIIIMM YHUHOM IIUIAXOM OOMaHy 1 y Takuil croci0
CIPUYUHSAE YH  HAMAaraerbCcs  CIPUIHHHUTH
HEBU3HAUEHHS MOJATKY, 400 3aHIKEHHS MMOJATKY
a00 BIAIMKOMYBAaHHS TOJNATKy 0€3 HaJISKHHUX
MiJCTaB, MiUIsiTae 3acCy/DKEHHIO 3a TOJAaTKOBE
IaXpaiCTBO y BUTIISAMI HaKIaAeHHsS mrTpady abo
yB’SI3HEHHS HA TEpioA M0 JABOX POKiB. Ko
NUSIXOM 3JIIMCHEHHS TIOJJaTKOBOTO IIaXpaicTBa
(1) mepembauanoch  OTPUMaHHS  3HAYHOI
rpomoBoi BuUroau abo (2) KO 3J0YMHHI i
3MIMCHIOBAIUCS CHUCTEMAaTHYHO, 1 TOJAaTKOBE
IaXpaiCTBO OIIHIOETHCS B CYKYITHOCTI SIK TSXKKE,
MIPABOMOPYIIHUK MiAJIATAE 3aCYPKSHHIO 32 TSKKE
MOJATKOBE MIaXPaliCTBO 70 YB 3HEHHS Ha MEP10J
BiJl YOTUPHOX MICSIIIB 10 YOTHPHOX POKIB.

B. CynoBa nmpaktuka BepxoBHoro cyny




24. The Supreme Court has taken a stand on
the ne bis in idem principle in its precedent case
KKO 2010:46 which concerned tax surcharges and
aggravated tax fraud. In that case it found, inter
alia, that even though a final judgment in a
taxation case, in which tax surcharges had been
imposed, prevented criminal charges being
brought about the same matter, such preventive
effect could not be applied to pending cases (lis
pendens) crossing from administrative proceedings
to criminal proceedings or vice versa. However, in
July 2013 the Supreme Court reversed its line of
interpretation, finding that charges for tax fraud
could no longer be brought if there was already a
decision to order or not to order tax surcharges in
the same matter (KKO 2013:59).

D. Legislative amendments

25. The Act on Tax Surcharges and Customs
Duty Surcharges Imposed by a Separate Decision
(laki erilliselld paatokselld madrattavastd veron- tai
tullinkorotuksesta, lagen om skatteférhdjning och
tullh6jning som péafors genom ett sdrskilt beslut,
Act no. 781/2013) entered into force on 1
December 2013. According to the Act, the tax
authorities can, when making a tax decision, assess
whether to impose a tax surcharge or to report the
matter to the police. The tax authorities can decide
not to impose a tax surcharge. If they have not
reported the matter to the police, a tax surcharge
can be imposed by a separate decision by the end
of the calendar year following the actual tax
decision. If the tax authorities have imposed tax
surcharges, they can no longer report the same
matter to the police unless, after imposing the tax
surcharges, they have received evidence of new or
recently revealed facts. If the tax authorities have
reported the matter to the police, tax surcharges
can, as a rule, no longer be imposed. The purpose
of the Act is thus to ensure that a tax or a customs
duty matter is processed and possibly punished in
only one set of proceedings. The Act does not,
however, contain any transitional provisions
extending its scope retroactively

24. BepxoBHMI Cyad  OPUTPUMYBABCS
npuHIUIy ne bis in idem B mpeneaeHTHil cnpasi
KKO 2010:46, saxa crocyBanacsi IOJATKOBUX
JOHAapaxyBaHb  Ta  TSDKKOTO  IOAATKOBOTO
maxpaiictBa. B Tiii cmpasi, cyn, cepea 1HIIOrO,
3’sCyBaB, IO XO4Ya M OCTAaTOYHE pilIeHHS B

MPOBA/KCHHI, SIKE CTOCYETbCS  IMOAATKOBHMX
JOHapaxyBaHb 1 B sKOMy OynuM HakiaaeHi
IOJaTKOBI JIOHApaxyBaHH, 3ar00irio

BUCYHEHHIO OOBHMHYBAa4€Hb B KPHUMIHAJIHHOMY
MIPOBA/IKEHH] 1I0JJ0 OJHOIO M TOrO K MpeIMeTa,
TaKui  3amoODKHMKA ~ BIUIMB ~ HE  MOXHA
3aCTOCOBYBATH ILIOJI0 HE3aBEPLICHUX CIIPaB, SIKi
MEpeciKaloThCsl B aIMIHICTpaTHBHOMY  Ta
KPUMIHAJIBHOMY IPOBA/DKEHHSAX a00 HaBIIaKH.
Opnak B jumai 2013 poky BepxoBHuii cyn
3MIHMB CBOK IO3ULIK0, 3a3HAYMBIIM, LIO
OOBMHYBAa4YCHHsI 32 IOJATKOBE IIAXpaiiCTBO HE
MOXYTb OYyTM BHCYHYTI, SIKIIO A0 LBOTO BKe
Oyli0 yXBaJeHO pIIICHHS IOJO CTATHEHHS YU
HECTATHEHHs IOJAaTKOBUX JOHAapaxyBaHb 100
onHOTO 1 TOro X mpeamera (KKO 2013:59).

I'. 3MiHH B 3aKOHOJaBCTBI

25. 3akon «[Ipo nonapaxyBaHHS HOJATKIB Ta
MUTHUX TUJIaTeXIB Ha TMIACTaBl  OKPEMOro
pimeHHs» BetynuB B cuity 1 rpyans 2013 poky.
BinmoBimHO 10 3akoHYy TMOJATKOBI OpraHu
MOXYTh, TPUAMAIOYU TOJATKOBE PIIICHHS,
BUpPINIYBAaTH, YU  3[IMCHIOBAaTH  MOJATKOBI
JIOHApaxXyBaHHS, Y TOJATH CIPaBy Ha PO3TJIST
nominii. IlogaTkoBi opraHu MOXYyTh NPHUHHITH
pIIIeHHS HE 3IIMCHIOBATH MOJATKOBI1
JOHapaxyBaHHS. Skimo BOHM He 1HOOPMYIOTH
PO CHpaBy MOIIII0, MOAATKOBE JOHAPAXyBaHHS
MOke OyTHM HaklaJeHe Ha IMiJICTaBl OKPEMOro
pIllieHHs 0 KIHIA KaJeHIApPHOTO POKY IiCIs
MPUUHATTS (PAKTHUYHOTO MOJATKOBOTO PIIICHHS.
Skmo mogaTKOBI OpraHW HAKJIAIW IOJATKOBI
JIOHapaxXyBaHHS, BOHHU HE MOXYTh I[10/IaBaTU
iHopmariiro om0 i€l X CrIpaBd JO TOMIIIi,
OKpIM BHWIIAJKiB, KOJM TIiCIs HaKJIaJeHHS
MMOJIATKOBOTO  JIOHAPAaXyBaHHS BOHH OTPUMAIIN
JIOKa3d  HAsABHOCTI HOBUX a00  HEIaBHO
BHUsIBJICHUX (akTiB. SKIIO MOJATKOBI OpraHd
noxanu iHdopMalilo B MO0, TOJATKOBI
JIOHAapaxXyBaHHs, SK IMPaBUIO, BXE HE MOXYTh
Oytu 3piiicHeHi. Meroo 1BOro 3aKOHY €
3a0e3meyeHHsT  pO3MIAAy Ta  MOJKJIMBOTO
MOKapaHHsI MO0 MOJATKOBUX Ta MUTHUX THTaHb
JIMIIIE B OJHOMY 3 MPOBa/KeHb. B TOM ke yac,
3aKOH HE MICTUTh MEPeXiHUX IOJ0XKEHb, IO
HaJal0Th MOTO MOJI0KEHHSIM 3BOPOTHBOI CHIIH.




THE LAW

I. ALLEGED VIOLATION OF ARTICLE 4
OF PROTOCOL NO. 7 TO THE CONVENTION

26. The applicant complained under Article
4 of Protocol No. 7 to the Convention about
double jeopardy. He had been both convicted and
acquitted of charges of aggravated tax fraud in the
criminal proceedings which had become final on
19 November 2010 but tax surcharges had been
imposed thereafter in taxation proceedings which
had become final on 23 January 2013. The
applicant argued that the conviction and acquittal
in the criminal proceedings had prevented another

examination of the same matter in taxation
proceedings.
27. Article 4 of Protocol No. 7 to the

Convention reads as follows:

“l. No one shall be liable to be tried or
punished again in criminal proceedings under the
jurisdiction of the same State for an offence for
which he has already been finally acquitted or
convicted in accordance with the law and penal
procedure of that State.

2. The provisions of the preceding paragraph
shall not prevent the reopening of the case in
accordance with the law and penal procedure of
the State concerned, if there is evidence of new or
newly discovered facts, or if there has been a
fundamental defect in the previous proceedings,
which could affect the outcome of the case.

3. No derogation from this Article shall be
made under Article 15 of the Convention.”

28. The Government contested that
argument.
A. Admissibility

29. The Court notes that the application is
not manifestly ill-founded within the meaning of
Article 35 § 3 (a) of the Convention. It further
notes that it is not inadmissible on any other

3AKOH

I. 3AABJIEHE IIOPYIIEHHA CTATTI 4
[TPOTOKOJIY Ne 7 KOHBEHIIIT

26. 3asgBHHK CKapKMBCS BIATOBIIHO [0
Crarti 4 Ilporokomy Ne 7 Konsenmii mpo
MOJBIHHE  TPUTATHEHHS 10  KPUMIHAJIBHOI
BIIMOBITAJILHOCTI. 3assBHUK OyB 3aCy/KCHHUH, a
MOTIM BUNPABIAHUH 32 3BUHYBAYEHHS B TSHKKOMY
MO/IaTKOBOMY  IIAXPalCTBI B KPUMIHAIBHOMY
NPOBA/KEHHI, MO fAKOMYy Oylno HIpUHHATO
ocrarouHe pimeHHs 19 mmcromaga 2010 poky,
aJle TI0JJaTKOBI JOHApaxyBaHHs Oynu BcCe OIHO
HaKJIaJeHi B pe3ylbTaTi MPOBAIKEHHS, IO
CTOCYETbCS ~ JIOHApaxXyBaHHS MOJATKIB, sKe
octaTouHo 3aBepuimiioch 23 ciung 2013 poky.
3asgBHUK CTBEp/UKYBaB, IO 3aCy/DKCHHS Ta
BUIIPABIaHHSI B KPUMIHAIHHOMY TMPOBAIKEHHI
MEPEIIKO/PKAE PO3TISIY LBOTO K IUTAHHA B
MPOBA)KEHHI, II0 CTOCYEThCS JOHApaxXyBaHHS
MOJIaTKIB.

27. Crarra 4 Ilporokomy Ne 7 Konpenmii
nependayvae HaCTyIHE:

«l. Hikoro He Moxe OyTu BApyre
MPUTSTHEHO JIO Cyay a0o0 TOKapaHO B IMOPSIKY
KpUMIHAJIBHOTO MPOBAKEHHS i OPUCTUKIIIEIO
OJIHIET 1 TI€T caMoOi JIep’KaBU 3a IMPaBONOPYILIEHHS,
3a siKe WOro BKe OYyJ0 OCTaTOYHO BHIPABIAHO
abo 3acy/UKEHO BIJINOBIAHO JO 3aKOHY Ta
KpUMiHaJIBHOI IPOLEAYPH LIi€i AepKaBH.

2. IlonoxeHHs TONEPETHLOTO IYHKTY HE
MEPEIKO/PKAIOTh BIJIHOBJICHHIO MPOBAKEHHS Y
CHpaBl 3riIHO 13 3aKOHOM Ta KPHUMIHAJIbHOIO
MIPOLIETYPOIO BIATOBITHOI I€p:KaBH 3a HASIBHOCTI
HOBUX a00 HOBOBUSIBIEHHX (aKTiB 4d B pasi
BUSIBJICHHS CYTTE€BUX HEOMIKIB Y MOMEPEIHBOMY
CyIOBOMY pO3IJISi/Tl, SKI MOTJM BIUIMHYTH Ha
pE3yJIbTAaTH PO3IIISIY CIIPaBH.

3. XKomHux BIACTYIIB BiJl TOJOXKEHb ITIET
CTaTTi HE JOIMYCKAE€ThCcs Ha MifcTaBi crarTi 15
Kousen1i».

28. Ypsn 3anepeuuB LEN apryMeHT.

A. TIpuiHATHICTB

29. Cyn BBaxkae, 110 3asiBa OYEBUIIHO HE €
HeoOrpyHToBaHow B po3yminHi Crarti 35 § 3 (a)
KonBenmii i1 nmam 3a3sHayae, 0 BOHA HE €
HENPUUHATHOIO TaKOX 3 OyIb-IKMX I1HIIUX




grounds. It must therefore be declared admissible.
B. Merits
1. The parties’ submissions
(a) The applicant

30. The applicant agreed with the
Government that it was obvious that both the tax
surcharge proceedings and the tax fraud
proceedings were of a criminal nature and that
both sets of proceedings concerned the same
circumstances. The applicant observed that in the
Court’s recent case-law an extension from the res
judicata criterion to the lis pendens criterion had
been made in several cases, including the cases
Glantz v. Finland and Nykénen v. Finland.

31. The applicant argued that, in the present
case, the proceedings had been conducted in
parallel. In 2006 the tax authorities had imposed
tax surcharges on the applicant. In April 2011 the
Administrative Court had cancelled some of them
but in January 2013 the Supreme Administrative
Court had re-imposed the tax surcharges. In the
criminal proceedings the public prosecutor had
brought charges against the applicant for
aggravated tax fraud. In March 2008 the District
Court had convicted the applicant and in April
2009 the Appeal Court had upheld the conviction.
The Supreme Court, by a final decision, had
upheld the Appeal Court judgment in October
2010. The applicant thus considered that he had
been punished twice for the same acts.

(b) The Government

32. The Government found it indisputable
that both the tax surcharge proceedings and the tax
fraud proceedings were of a criminal nature for the
purposes of the Article relied on. It was also
obvious that both sets of proceedings had
concerned the same circumstances. The ne bis in
idem rule thus applied, and the applicant had
victim status.

33. The Government pointed out, however,
that Article 4 of Protocol No. 7 did not seem to
apply to parallel proceedings. Both the Supreme

mizictaB. TomMy cyz OroJionrye ii MpuiHATHOIO.
b. O6cTaBunu cnpasu/CyTtb
1. JoBoau CtopiH
(a) 3assBHHK

30. 3agBHUK TOTOJIMBCS 3 YpsSAOM, IO SK
MIPOBAJXKCHHSI IIOJI0 TOJATKOBUX JIOHAPaXyBaHb,
TaK 1 TMPOBa[KEHHS MO0  MOJATKOBOTO
maxpaicrBa Mald O3HAaKM KPHUMIHATBHUX Ta
o0M/IBa TTPOBA/KEHHSI CTOCYBAIUCS OJHHUX 1 THX
caMux OOCTaBMH. 3asBHHUK 3BEpHYB yBary, 110 B
HemoAaBHiN cynoBiid npakTtuili Cyay B KUIBKOX
crpaBax BigOyBCSl Tepexif BiIl KpHUTEPiO res
judicata no kputepito lis pendens, B Tomy uuncii i
B cnpaBax «lmantm npotn DiHnmsgHDID» Ta
«HrokstHeH npoty DIHATHII.

31. 3adBHUK CTBEp/XKyBaB, 1110 B L1l clpasi
NPOBA/KEHHs 3J1HCHIOBAJIUCS TMapajenbHo. B
2006 poui TMMOAATKOBI OpraHW HAKJIAIA Ha
3asiBHUKA TMOJATKOBI JIOHapaxyBaHHA. B KBiTHI
2011 poky AnmiHICTpaTHBHUH CyJ CKacyBaB
nesiki 3 Hux, aine B ciudi 2013 poky Bummuit
aJIMIHICTPATUBHUIA  CyJ  TOBTOPHO  HaKJaB
MOJIATKOB1 JIOHapaxyBaHHSI. B KpuMmiHaIbHOMY
MIPOBA/KEHH] TPOKYpOp BHHIC OOBHHYBau€HHS
OpPOTH 3asBHUKA Yy TSKKOMY IOJAaTKOBOMY
maxpaiictei. B Oepe3ni 2008 poky OxpyxHuit
Cyl BHU3HaB BHHHUM 3asBHUKA 1 B KkBiTHI 2009
pOKy AmensmiiiHuil cya MiATpUMaB pIIEHHS
OxpyxHoro cyny. BepxoBHHil cya ocTaTouHuUM
pimeHHssM B koBTHI 2010 poxky mnigTpuMan
pimieHHs AnensuiiHoro cyny. Tomy 3asBHUK
BBaXKae, 110 BiH OyB MOKapaHu# JBIYl 32 OJHI U Ti
K MISTHHSL.

(6) Ypsn

32. VYpsaa Bu3zHaB 0e33anepeyHuM Toil (axr,
mo OoOuaBa TPOBA/HKCHHS MIOJ0 TOJATKOBHX
JIOHAapaxXyBaHb Ta 1010 IMOJJATKOBOT'O
maxpaicrBa Malld  O3HAKH  KPUMiHAJIBHOTO
MPOBaKeHHsT BiAMOBiAHO 10 CTarTi, mMpo SKY
nnerbes. Takox oueBHIHUM OYJ0 Te, 0 00U1Ba
MIPOBAIXKEHHSI CTOCYBAJIUCS THX CaMUX 00OCTaBUH
cnpaBu. [IpuHIMN «HE OYTH TPUTATHEHUM 0
cyny abo TMOKapaHWM [Bidi», TaKUM YHHOM,
MiJUISITaB 3aCTOCYBAHHIO 1 3asBHHK MaB CTaTyC
MTOTEPIILIIOTO.

33. Ognak Ypsan HarojocwB, 110, Ha HOTO
nymky, Crarrs 4 [IpoTokony 7 HE 3aCTOCOBHA J10
napajeabHuX MpoBakeHb. | BepxoBuuit cyn, i




Court and the Supreme Administrative Court had
also followed this line of interpretation but
especially the former had adjusted its line of
interpretation in 2013. The Court’s case-law did
not provide a completely clear answer to this
question.

34. The Government observed that in the
present case the first set of proceedings had not yet
become final within the meaning of the
Convention when the second set of proceedings
became pending on 25 April 2007. Since the
proceedings had taken place simultaneously, the
case did not fulfil the res judicata criterion. The
Court’s case-law did not indicate any clear
extension of the res judicata criterion to cover also
the lis pendens criterion. However, after the
delivery of the judgments in the cases Glantz and
Nykénen, the Court’s line of interpretation had
become clearer. According to these judgments,
parallel sets of proceedings in the same matter
were not prohibited as such but a violation
occurred if the first set had become final and the
second set was still continued. In the present case,
the criminal proceedings had become final on 19
October 2010. As a result, the tax surcharge
proceedings should have been discontinued as the
criminal conviction had already become final in
the same matter.

2. The Court’s assessment

(@) Whether the proceedings were criminal
in nature?

36. As to the criminal nature of tax surcharge
proceedings, the Court reiterates that the legal
characterisation of the procedure under national
law cannot be the sole criterion of relevance for
the applicability of the principle of ne bis in idem
under Article 4 § 1 of Protocol No. 7. Otherwise,
the application of this provision would be left to
the discretion of the Contracting States to a degree
that might lead to results incompatible with the
object and purpose of the Convention (see for
example Storbraten v. Norway (dec.), no.
12277/04, ECHR 2007-... (extracts), with further
references). The notion of “penal procedure” in the
text of Article 4 of Protocol No. 7 must be
interpreted in the light of the general principles
concerning the corresponding words ‘“criminal
charge” and “penalty” in Articles 6 and 7 of the
Convention respectively (see Haarvig v. Norway

Bummii anMiHICTpaTUBHUE CyJ] TIPUTPUMYBAIUCH
TAKOTO TJIIYMAUeHHs, aje 30KpeMa Mepiiui
3MIHUB CBOIO TIO3UIIIO TIOI0 TiaymMadeHHs B 2013
pomi. CymnoBa mnpaktuka Cyay He HaJae 4iTKOi
OCTaTOYHOI BIIIIOBIAI MIOAO0 IEOTO ITUTAHHS.

34. VYpsa 3BepHYB yBary, 1o B Il cIpaBi
nepiia cepist IpoBaKEeHb 1Ie He Oysia 0CTaTOYHO
po3risiHyTa B po3yMiHHi KonBeHmii, Toai sk 25
kBiTHa 2007 poky moyamach Japyra cepis
MIPOBAJIKEHb. Ockinbku MIPOBAKEHHS
PO3TIIAIAINCH OHOYACHO, CIIpaBa HE BiJIMOBIJAE
npuniumny res judicata. Cymoa mpaktuka Cymy
YiTKO HE BKa3ye Ha TOIIUPCHHS KPHUTEPIIO res
judicata na xputepiit lis pendens. Onnak micis
BHHECEHHS pIllIeHb Yy chnpaBax [JaHTma Ta
HrioksHeHa mo3uilis 100 TaKOro TJIyMaueHHs
cTasia OuThII 3pO3ymisIo0. BimmoBigHO 0 mHIX
pillieHb  mapajenbHe BEICHHS  IPOBAIKEHb
CTOCOBHO OJHHX 1 THX JK€ OOCTaBHH He
3a00pOHSETHCS, alieé TMOPYIICHHS 3’ SBIISAETHCS
TOMi, KOJM MO OJHOMY 3 TMPOBA/DKEHb BKE
MPUHAHATO OCTAaTOYHE PIIICHHS, a 1HIIE IIe J0Ci
po3rsinaeTbes. B cmpaBi, 1O po3riisaaeThCes,
KpUMiHaJIbHe MIPOBAKEHHS OCTaTOYHO
3akiHunMiaoch 19  oxoBtHs 2010 poky. B
pe3yabTaTi,  aIMIHICTpaTUBHE  IPOBA/KCHHS
IOA0 TMOJATKOBHX JOHApaxyBaHb Majio OyTH
MPUINHHEHO, OCKITbKU B KPUMIHAJIBHOMY
MIPOBA/KEHH] B)K€ OYyJIO NPUHHATO OCTATOYHE
PIIIEHHS [IOJI0 TUX CAMUX OOCTaBUH CIIPABH.

2. Ominka Cyny

(a) Ym wMaroThb NPOBAPKEHHS
KPUMIHAJIBHOTO ITPABOIMOPYILIEHHS?

O3HaKHn

36. Hlono O3HaK KPUMIHAJIBHOTO
MIPABOIIOPYIIICHHS B MTPOBAJKCHHI o
MO/IaTKOBOMY JOHapaxyBaHHi Cya 1me pa3
HaroJjomye, IO TMpaBoBa  XapaKTePUCTHKA
MpoLEeAypH  BIAMOBIIHO [0  HAIIOHAJIHHOTO
3aKOHOJABCTBA HE MOXe OyTH €ITMHUM KpUTEpieEM
JUTST BU3HAYEHHS BIJIMOBITHOCTI TPUHIIMITY «HE
OyTH TPUTATHEHHM [0 cyay abo TMoKapaHUM
nBidi» BianmosigHo A0 Ctatti 4 § 1 IIpoTtokomy Ne
7. Inakime, 3acTOCYBaHHS IIbOTO TIOJOXKEHHS
3anumuThes Ha po3cyn JorosipHux Jlepxas, 1o
MOXK€ TPHU3BECTH [0 HACHIJKIB, HECYMICHHX 3
3aBAaHHsAM Ta MeToro KoHBeHMIl (sl puKiIasy
auB. «CtopOpaten npotu Hopserii» Ne 12277/04
€CIUT 2007 — (BuTATH), 3 TOAAIBITUMHU
MTOCUJIAaHHSMH). ITousarrs «KpUMiHATbHA
nporeaypa» B Tekcti Crarti 4 [IpoTtokomy Ne 7
Ma€e TIYMAQUUTHCS B KOHTEKCTI 3arajibHHUX
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(dec.), no. 11187/05, 11 December 2007;
Rosenquist v. Sweden (dec.), no. 60619/00, 14
September 2004; Manasson v. Sweden (dec.), no.
41265/98, 8 April 2003; Goktan v. France, no.
33402/96, § 48, ECHR 2002-V; Malige v. France,
23 September 1998, § 35, Reports of Judgments
and Decisions 1998-VII; and Nilsson v. Sweden
(dec.), no. 73661/01, ECHR 2005-XI11I).

37. The Court’s established case-law sets out
three criteria, commonly known as the “Engel
criteria” (see Engel and Others v. the Netherlands,
8 June 1976, Series A no. 22), to be considered in
determining whether or not there was a “criminal
charge”. The first criterion is the legal
classification of the offence under national law, the
second is the very nature of the offence and the
third is the degree of severity of the penalty that
the person concerned risks incurring. The second
and third criteria are alternative and not
necessarily cumulative. This, however, does not
rule out a cumulative approach where separate
analysis of each criterion does not make it possible
to reach a clear conclusion as to the existence of a
criminal charge (see Jussila v. Finland [GC], no.
73053/01, §§ 30-31, ECHR 2006-XIV; and Ezeh
and Connors v. the United Kingdom [GC], nos.
39665/98 and 40086/98, §§ 82-86, ECHR
2003-X).

38. The Court has taken a stand on the
criminal nature of tax surcharges, in the context of
Article 6 of the Convention, in the case Jussila v.
Finland (cited above). In that case the Court found
that, regarding the first criterion, it was apparent
that the tax surcharges were not classified as
criminal but as part of the fiscal regime. This was,
however, not decisive but the second criterion, the
nature of the offence, was more important. The
Court observed that the tax surcharges were
imposed by general legal provisions applying to
taxpayers generally. Further, under Finnish law,
the tax surcharges were not intended as pecuniary
compensation for damage but as a punishment to
deter re-offending. The surcharges were thus
imposed by a rule, the purpose of which was
deterrent and punitive. The Court considered that
this established the criminal nature of the offence.
Regarding the third Engel criterion, the minor
nature of the penalty did not remove the matter
from the scope of Article 6. Hence, Article 6

MPUHIMITB  BIMOBITHUX CIIIB  «KPUMIHAJIbHE
O0OBMHYBa4YCHHs» Ta «oKapaHHs» B CTaTTax 6 Ta
7 KoHuBeHrii BiAMOBIAHO (IuB. «XaapBir mMpoTH
Hopserii» Ne 11187/05 Bin 11 rpyaus 2007 poky;
«Pocenkict mporu IlIBemii» Ne 60619/00 Bix 14
BepecHs 2004 poxy; «Meneccon mpotu IlIBerii»
Ne 41265/98 Bin 8 xBitHsa 2003 poky; «I'boKTaH
npotu Opanuiin Ne 33402/96, § 48, €CILI 2002-
V; «Mauir npotu @panmii» Big 23 BepecHs 1998
poky, § 35, 30ipka CyJIOBHX pillIeHh Ta MMOCTAHOB
1998-VII; ta «Hinbccon mnpotm IlIBemii» Ne
73661/01, €CILJI 2005-XI111).

37. VYcranena cygoBa npaktuka Cyny
BUJUIAE TPU KPHUTEPil IMIMPOKO BiOMI SK
«Kpwurepii Enrens» (quB. «EHrens Ta iHII IPOTH
HinepnanaiB» Big 8 yepBus 1976, Cepis A Neo
22), AKi BUKOPUCTOBYIOTHCS Ui BU3HAHHS a00
HEBU3HAHHS OOBHHYBAaYCHHS KPUMIHAIBHUM.
[lepmmit  xputepiii: mnpaBoBa  Kiacuikallis
MPAaBOMOPYIICHHS BIAMOBIAHO 0 HAlliOHAJIHLHOTO
3aKkOHOMaBcTBa.  [pyrun — cama  CyThb
MIPABOIOPYIICHHS, Ta TPETIH — CTYIiHb TSHKKOCTI
MOKapaHHs, 110 MOXe OYTH 3acTOCOBaHE M0

ocobu. J[lpyruii Ta  Tperii  KpuTepii €
aIbTePHATHBHUMH, a HE 000B’SI3KOBO
KyMyJATUBHUMU. OfHaK 1€ HE BHUKIIOYAE

KyMYJISITUBHUHM MIAX1J B CUTYAIil, KOJIM OKpeMUi

aHai3 KOXXHOTO KPHUTEpII0 HE  JI03BOJISIE
JOCSATHYTH  OCTQTOYHOTO  BHMCHOBKY  IIOJO
ICHYBaHHSI ~KPUMIHQJBHOTO  IPaBONOPYIIEHHS
(muB. «/Ixyccima mnpotn Diansuaii  [GCl»
39665/98 Ta 40086/98, §§ 82-86, €CIIJI
2003-X).

38. 'V Bumesramaniii cmpai «Jlxyccina
npoty DIHAAHIAID»Y CyA NPUNHAB MO3MILII0, IO
MOJIATKOBI  JIOHApaxXyBaHHSA  MalOTh  O3HAKH
KPUMIHAJIBHOTO MPaBOMOPYILIEHHS B PO3yMiHHI
Crarti 6 KonBenmii. Cyn BU3HaB, IO CTOCOBHO
NEepUIOr0 KPUTEpil0 OYEBHIHUM € (HakT, M0
MOJIaTKOB1 JIOHapaxyBaHHS KJIacU(IKyBaJIUCh HE
K KpUMIHaJbHI, a SIK YacTHHA (iCKaIbHOTO
pexumy. OpHak Take BH3HAUeHHS HE OyJ0
BUpIIIAIBHUM,  BaXJIMUBIIUM  OyB  JIpyruit
kputepif. Cya 3BepHYB yBary, IO IOJATKOBI
JIOHapaxyBaHHs Oylu HaKJIaJeHl Ha IJIaTHUKA
MOJATKy BIAMOBITHO /O 3arajdbHUX TIOJOXKCHbD,
IO 3aCTOCOBYIOTbCS 1O IUIATHUKIB MOJATKIB
B3arasil. Kpim TOTO, BIJIIIOBITHO o
3aKOHOIaBCTBAa dinnsaumii, [MOIATKOBI1
JIOHapaxyBaHHs OyJIM CIIPSIMOBaHI HE Ha TPOIIOBY
KOMIICHCAIlII0 IIKOJM, a Ha TOKapaHHsA s

3ano0ira”Hus 3I1HCHEHHS MTOBTOPHOTO
npaBonopymieHHs. OTxe, JOHapaxyBaHHS Oynu
HaKJIaJeHl BIJIIIOBITHO 1o MpaBua,
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applied under its criminal head, notwithstanding
the minor nature of the tax surcharge (see Jussila
v. Finland [GC], cited above, §§ 37-38).
Consequently,  proceedings  involving  tax
surcharges are “criminal” also for the purpose of
Article 4 of Protocol No. 7.

39. Therefore, in the present case, the Court
considers that it is clear that both sets of
proceedings are to be regarded as criminal for the
purposes of Article 4 of Protocol No. 7 to the
Convention. The parties also find this to be
undisputed.

(b) Whether the offences for which the
applicant was prosecuted were the same (idem)?

40. The Court acknowledged in the case of
Sergey Zolotukhin v. Russia (see Sergey
Zolotukhin v. Russia [GC], no. 14939/03, §§ 81-
84, ECHR 2009) the existence of several
approaches to the question of whether the offences
for which an applicant was prosecuted were the
same. The Court presented an overview of the
existing three different approaches to this question.
It found that the existence of a variety of
approaches  engendered  legal  uncertainty
incompatible with the fundamental right not to be
prosecuted twice for the same offence. It was
against this background that the Court provided in
that case a harmonised interpretation of the notion
of the “same offence” for the purposes of Article 4
of Protocol No. 7. In the Zolotukhin case the Court
thus found that an approach which emphasised the
legal characterisation of the two offences was too
restrictive on the rights of the individual. If the
Court limited itself to finding that a person was
prosecuted for offences having a different legal
classification, it risked undermining the guarantee
enshrined in Article 4 of Protocol No. 7 rather than
rendering it practical and effective as required by
the Convention. Accordingly, the Court took the
view that Article 4 of Protocol No. 7 had to be
understood as prohibiting the prosecution or trial
of a second “offence” in so far as it arose from
identical facts or facts which were substantially the
same. It was therefore important to focus on those
facts which constituted a set of concrete factual

CIPSIMOBAHOTO Ha TOTEPEIHKCHHS Ta MOKApaHHS.
Takum unnoM, Cya BUPIIIHB, IO 1€ € O3HAKAMU
KPUMIHAJIBHOTO XapakTepy MPaBOMOPYIICHHS.
[Ilo crocyeTbesi TpeThoro Kputepito EHrens, to
HE3HAYHWM XxapakTep ImTpady HE BHUKIIOYAE
cnpaBy 3-mig naii Crarri 6. Tomy Crarts 6
3aCTOCOBYETHCSI BIAMOBIAHO 110 ii IOJOKEHHS
[0/I0 KpUMIHATBHHUX MIPABOIIOPYIIICHb
HE3aJIEXKHO Big HE3HAYHOI'O XapaKTepy
MO/IATKOBOTO JIoHapaxyBaHHs (muB. «Jlxyccina
npotu Pinnsauaii [GCly», §§ 37-38). BignosigHo,
MpOLEypH, IO CTOCYIOTHCS IMOJJATKOBUX
JIOHApaxyBaHb, € «KPUMIHATBHUMU» 1 JIJIS IUICH
Crartrti 4 [IpoTokomy Ne 7.

39. Takum 4ywHOM, B CHOpaBi, IO
posrisimaetbesi, Cyan BBaKae OUYEBHIAHHM, IO
oOuIBa  TPOBADKEHHS  PO3MVISAAAIOTHCA K
KpuMiHaibHI 17 mitei Crarri 4 [Ipotokomy Ne 7
Kongenitii. CTOpOHM TaKOX BBaKAIOTh IIEH (akT
0e33anepeuHuM.

(6) Yu Oynu mpaBOMOPYIICHHS, B SKHX
00BHHYBA4YEThCS 3asIBHUK, OJJHAKOBUMH?

40. Cyn Bu3HaB B cupasi «Cepriit 3010TyXiH
npotu Pocii» (nuB. «Cepriii 3010TyXiH NpPOTH
Pocii [GC]» Ne 14939/03, §§ 81-84, €CILJI 2009)
ICHYBaHHA KUTBKOX TIJAXOMIB JI0 TUTaHHSA
BHU3HAYEHHS TOTO, YU MPABONOPYIICHHS, B SIKHX
OOBMHYBa4YyBaBCSl 3asBHUK, OY/IM OJHAKOBHMHU.
Cyn HazaB oOrsd ICHYIOUHMX TpPbOX PI3HHUX
MIOXOAIB A0 Iboro mnuraHHsA. llpu npomy BiH
3’scyBaB, M0 ICHYBaHHS pI3HUX MiIXOJiB
BUKITUKAE TPABOBY HEBH3HAYEHICTh, IO €
HECYMICHHMM 3 OCHOBOIIOJIO’KHUM IPaBOM He OyTH
OoOBMHYBauY€HMM JBIYl 3a OJHE ¥ Te XK
npaBonopymeHHs. Buxonsuu 3 uporo, Cyn B Tiik
CIpaBl HaJaB yHi(p1KOBaHE TIyMayeHHS MMOHATTIO
«OJIHAKOBI TpaBoNopymeHHs» s mineit Crarti
4 Tlpotokomy Ne 7. TakuM YMHOM, Yy CcIpaBi
3onoryxina Cyna 3’scyBaB, IO MiIXiA, SKAK
HaroJouIyBaB Ha MPaBOBIM XapaKTEPUCTHIIl TBOX
MIPaBOMOPYIIEHb AyXe 0OMEeXyBaB IpaBa 0COOU.
AxOu cyn 0OMe)uBCs TUIEe BU3HAHHAM TOTO, 10
oco0a 3BHHYBauyBaJ1acs y BYMHEHHI
MPaBOMOPYIIEHb, $KI MalOTh PI3HY [PaBOBY
kBanmiikamio, e MOMIO MIBHUAILIE MiAipBaTH
rapanTii, nepeabayeni Crarrero 4 IIpotokomy Ne

7, aHDK 3a0e3MeyuTH iX MPaKTHYHICTh Ta
e(heKTUBHICTD BIJIIIOBITHO 1o BHUMOT
Kondepennii. Bianoinno, Cyn  npuiiHsaB

nosumito, mo Crarts 4 Ilporokomy Ne 7 mae
po3ymMmiTHcs ~ SK ~ Taka, 10  3a0OpoHsE
MepecimiayBaHHss a00 CyIOBHA pPO3TIAIL IIO0
JIPYTOTO  IPABOMOPYIICHHS»,  SKIIO  BOHO
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circumstances involving the same defendant and
inextricably linked together in time and space, the
existence of which had to be demonstrated in order
to secure a conviction or institute criminal
proceedings.

41. In the present case, the Court notes that
the tax surcharge proceedings and the tax fraud
proceedings against the applicant arose from the
same facts, namely the applicant’s failure to
declare income to the tax authorities concerning
the tax years 2001 to 2003. The Court agrees
therefore with the parties that the tax surcharge
proceedings and the tax fraud proceedings against
the applicant arose from identical facts or facts
which were substantially the same.

(c) Whether there was a final decision?

42. The Court reiterates that the aim of
Article 4 of Protocol No. 7 is to prohibit the
repetition of criminal proceedings that have been
concluded by a “final” decision (see Franz Fischer
v. Austria, no. 37950/97, § 22, 29 May 2001;
Gradinger v. Austria, 23 October 1995, § 53,
Series A no. 328-C; and Sergey Zolotukhin v.
Russia [GC], cited above, § 107). According to the
Explanatory Report to Protocol No. 7, which itself
refers back to the European Convention on the
International Validity of Criminal Judgments, a
“decision is final ‘if, according to the traditional
expression, it has acquired the force of res
judicata. This is the case when it is irrevocable,
that is to say when no further ordinary remedies
are available or when the parties have exhausted
such remedies or have permitted the time-limit to
expire without availing themselves of them’”. This
approach is well entrenched in the Court’s case-
law (see, for example, Nikitin v. Russia, no.
50178/99, § 37, ECHR 2004-VIII; and Horciag v.
Romania (dec.), no. 70982/01, 15 March 2005).

43. Decisions against which an ordinary
appeal lies are excluded from the scope of the

BHHHUKJIO 3 iIeHTUYHKX (PaKTiB a00 ¢akTiB, K1 MO
cyTi Oynu OJHAKOBUMH. TakuM YUHOM, BaXKJIMBO
Oyno 3ocepenuTd yBary Ha THX (akrax, sKi
CKJIaJIai  Psii  KOHKPETHUX OOCTaBWH, IO
BKJIFOYQJIM OJHOIO ¥ TOrO K BiAmoBizada Ta fKi
Oyl HEpPO3PUBHO TIOB’s3aHI B 4aci W MPOCTOpi,
Ta ICHYBaHHS SIKAX Majio Ooytu
MPOAEMOHCTPOBAHO  JUIS  3acy/DKEHHS  abo
MOPYIICHHS KPUMIHAJIBHOTO MPOBAKECHHSI.

41. B miii cmpaBi Cyn 3ayBaxye, IO
MIPOBAKEHHSI 1010 MOJJATKOBOT'O
JIOHApaxyBaHHs Ta TOAATKOBOTO IIaxpaicTaa
MPOTH 3asBHMKa OyJW TIOpYIICHI Ha MiACTaBi
omHakoBUX (akTiB, a came Yy 3B’SA3Ky 3
HeJIeKIIapyBaHHAM 3assBHUKOM TOXOIY
nogaTKoBUM opra”am 3a mnepiogu 2001-2003 pp.
Taxum yrHOM, CyZ HOTOJIKYETHCS 31 CTOPOHAMU,
o MIPOBA/KEHHS 1010 MIOJJATKOBOTO
JIOHApaxyBaHHS Ta TOAATKOBOrO Ilaxpaicraa
OpOTH  3asBHMKA TIOpYIIEHI Ha  TijacTaBi
imeHTHYHUX ¢akTiB abo (akTiB, AKi MO CyTi Oyau
OJTHAaKOBHMH.

(B) Yu Oymno mpHitHATO OCTaTOYHE PillIeHHS?

42. Cya me pa3 Harojoimye, Mo METOI
Crarri 4 Ilporokony Ne 7 € 3a0opoHHUTH
MOBTOPHICTh KPHUMIHAJIBHOTO MPOBAPKEHHS, IO
SAKOMY BXe OYJI0 NMPHUIHATO OCTaTOYHE PIlLICHHS
(nuB. «®pann @imep mnporu ABbcTpii», Ne
37950/97, § 22, 29 tpaBens 2001 p., «I'paginrep
npotu ABcTpiin, 23 xoBTHS 1995 poky, § 53,
Cepis A Ne 328-C; Ta BuIe3rajaHa crpasa
«Cepriit 3onotyxin npotu Pocii» [GC], § 107).
Bignmosigno po IloscHroBampHOI 3amUCKH 10
[Ipotokomy Ne 7, sKa TIOCWIAETbCA HA
€Bponeiicbky KOHBEHII0 PO  MDKHApOIHY
JUUCHICTh KPUMIHAIBHUX BHPOKIB, «pILIEHHS €
OCTaTOYHHUM, «SIKIIIO, BIIMIOBITHO hi (o)
TPaIULIHHOTO PO3YMiHHS, BOHO HaOylno craTycy
res judicata. Ile Toii BUMamOK, KOTU BOHO HE
mijysirae 3MiHl abo meperisay, TOOTO CTOpoHaM
OlnpIle HE JIOCTYINHI JKOJIHI 3BUYAiHI 3aco0u
IOPUIMYHOTO 3aXUCTy a00 KOJM CTOPOHU BXKE
CKOPHUCTAJIMCh BCIMa TAaKUMH 3aco0aMu, abo KOJIu
3aKIHYMBCS TEPMIH OCKap)K€HHA 1 MNpU LbOMY
CTOPOHM HE CKOPUCTAIUCh TaKUMHU 3aCO0aMM».
Takuit miaxig nobpe 3akpiluieHUd B CyJIOBIH
mpaktuii Cyny (nuB., Hampuknan, «HikiTiH
mpotu Pocii», Ne 50178/99, § 37, €CIII
2004-VIII; ta «opcisar mpotu Pymynii» (dec.),
Ne 70982/01, Bix 15 6epesus 2005 p.).

43,  Pimenns, sdki Ime  OiIIATamTb
OCKap)KeHHIO, He BKJItoueHi 10 chepu nii Crarti
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guarantee contained in Article 4 of Protocol No. 7
as long as the time-limit for lodging such an
appeal has not expired. On the other hand,
extraordinary remedies such as a request for
reopening of the proceedings or an application for
extension of the expired time-limit are not taken
into account for the purposes of determining
whether the proceedings have reached a final
conclusion (see Nikitin v. Russia, cited above, §
39). Although these remedies represent a
continuation of the first set of proceedings, the
“final” nature of the decision does not depend on
their being used. It is important to point out that
Article 4 of Protocol No. 7 does not preclude the
reopening of the proceedings, as stated clearly by
the second paragraph of Article 4.

44. In the present case, the tax fraud
proceedings concerning the tax years 2001 to 2003
became final on 19 November 2010 when the
Supreme Court upheld the Appeal Court judgment.
No further ordinary remedies were available to the
parties. The applicant’s criminal conviction for
aggravated tax fraud was therefore “final”, within
the autonomous meaning given to the term by the
Convention, on 19 November 2010.

(d) Whether there was a duplication of
proceedings (bis)?

45. The Court reiterates that Article 4 of
Protocol No. 7 prohibits the repetition of criminal
proceedings that have been concluded by a “final”
decision. Article 4 of Protocol No. 7 is not only
confined to the right not to be punished twice but
extends also to the right not to be prosecuted or
tried twice (see Franz Fischer v. Austria, cited
above, § 29). Were this not the case, it would not
have been necessary to add the word “punished” to
the word “tried” since this would be mere
duplication. Article 4 of Protocol No. 7 applies
even where the individual has merely been
prosecuted in proceedings that have not resulted in
a conviction. The Court reiterates that Article 4 of
Protocol No. 7 contains three distinct guarantees
and provides that no one shall be (i) liable to be
tried, (ii) tried or (iii) punished for the same
offence (see Nikitin v. Russia, cited above, § 36).

46. The Court notes that Article 4 of

4 TIlporokmy Ne 7, OCKUIBKM TepMiH iX
OCKap)KEHHS IlIe HE 3aKiHUMBCS. 3 1HIIOTO OOKY,
TaKi BUHATKOBI 3aCO0U SIK 3aIUT MPO TTOHOBJICHHS
NpOBa/DKCHHS abo 3asiBa PO  TMOHOBJICHHS
CTPOKY, SIKHW BXKE 3aKiHYHMBCS, HE OEpyThCS JIO
yBard Uil LiJIe BHU3HAYEHHS, YW JIOCSIIO

IIPOBA/KEHHSI  OCTAaTOYHOIO  pilleHHA  (IMB.
Bumiesragany cnpaBy «HikiTin mnpotu Pocii»
§39). Xoua Taki 3acobu  3a0e3meUyIOThH
NPOAOBXKEHHS  Nepmioi  cepii  IpOBaKEHb,

«OCTaTOYHICTh» PIMICHHS HE 3aJCKUTh BIJ iX
3actocyBaHHs. BaxxnuBo Bigmituth, mo CrtarTs 4
[Iporokony Ne 7 He mepemkoKae MOBTOPHOMY
BIIKPHUTTIO NMPOBAPKEHHSI, PO 1110 YiTKO BKAa3aHO
B a03ami 2 miei Crarri.

44, B uiid cmpaBi TpPOBAaDKEHHS MO0
MOJJATKOBOTO maxpaicraa CTOCOBHO
noxatkoBoro mnepiogy 2001-2003 pp. Habymo
CTaTycy OCTaTOYHO BupimeHoro 19 mucromana
2010 p., xomu BepxoBHHMI cynq miATpUMaB
pimenHs Anemnsimiinoro cyny. CTOpoHU Bke He
MOTJIM BUKOPHUCTATH KOJIHI 3BUYAlHI 3ac00M s
MOJAIBIIOTO OCKapykeHHS. OTKe, 3acyHKEeHHS
3asiBHUKa B KpPUMIHAJIBHOMY TIPOBa/DKEHHI 3a
TSKKE MOJJaTKOBE [IaxpancTBoO cTajno
«OCTaTOYHUM», B po3yMmiHHI  KonBeHuii,
19 mucromana 2010 poky.

(r) Yu O6yB daxT 1y0nroBaHHS IPOBaIKEHb?

45. Cyn noBTropHO Harojomye, mo Crarrs 4
[Iporokony Ne 7  3a00opoHsi€e  TOBTOpHE
KPUMIHAJIBHOTO MPOBAKEHHS, 1O SKOMY BKe
OyJ10 BUHECEHO «OcTaTouHe pimeHHs». Ctarta 4
IIpoTokomy Ne 7 He 0OMEXY€eThCS JIMIIE MTPABOM
He OyTH MOKapaHUM JBiYi, aje i BKJIIOYA€E MPaBo
ocobu Ha Te, m00 ii He mepecnigyBaiu abo He
CyIuU ABIYl (IUB. BUIE3ragaHy crpaBy «DpaHil
®imep npotu ABcTpiin, § 29). SAk6u ue Oyno He
Tak, He Oyno O moTpedu mojaBaTH CJIOBO
«MIOKapaHO» M0 CIIB «IPUTATHEHO 0 CYIy»,
OCKUIbKM 11e Oyn0 O mpocTuM 1yOIHOBAHHSIM.
Cratts 4 IIpoTtokony Ne 7 3acTOCOBYETHCS HaBiTh
KoM  ocoba  TEepeciiayeThCs, ajie  Take
NepecIliIyBaHHsl HEe MPHU3BOJIUTH JI0 3aCYyIKEHHS.
Cyn mnoBtopHo Harosnomye, o Crarta 4
IIpoTokomy Ne 7 MICTUTH TpU OKpeMi TapaHTii ,
AK1 Tiepen0avyaroTh, M0 HIXTO HE MOxe OyTH (i)
BimmanuMm i cyn, (ii) cymumum 4w (iii)
MOKapaHUM 3a OJHE W Te X IPABONOPYIICHHS
(muB. «Hikitin npotu Pocii», § 36).

46. Cyn 3ayBaxye, mo Crarta 4 [Ipotokoiy




Protocol No. 7 clearly prohibits consecutive
proceedings if the first set of proceedings has
already become final at the moment when the
second set of proceedings is initiated (see for
example Sergey Zolotukhin v. Russia [GC], cited
above).

47. As concerns parallel proceedings, Article
4 of Protocol No. 7 does not prohibit several
concurrent sets of proceedings. In such a situation
it cannot be said that an applicant is prosecuted
several times “for an offence for which he has
already been finally acquitted or convicted” (see
Garaudy v. France (dec.), no. 65831/01, ECHR
2003-1X (extracts)). There is no problem from the
Convention point of view either when, in a
situation of two parallel sets of proceedings, the
second set of proceedings is discontinued after the
first set of proceedings has become final (see
Zigarella v. Italy (dec.), no. 48154/99, ECHR
2002-1X (extracts)). However, when no such
discontinuation occurs, the Court has found a
violation (see Tomasovi¢ v. Croatia, cited above, §
31; Muslija v. Bosnia and Herzegovina, no.
32042/11, § 37, 14 January 2014; Nykénen v.
Finland, no. 11828/11, § 52, 20 May 2014; and
Glantz v. Finland, no. 37394/11, § 62, 20 May
2014).

48. However, the Court has also found in its
previous case-law (see R.T. v. Switzerland (dec.),
no. 31982/96, 30 May 2000; and Nilsson v.
Sweden (dec.), no. 73661/01, 13 December 2005)
that although different sanctions (suspended prison
sentences and withdrawal of driving licences)
concerning the same matter (drunken driving) have
been imposed by different authorities in different
proceedings, there has been a sufficiently close
connection between them, in substance and in
time. In those cases the Court found that the
applicants were not tried or punished again for an
offence for which they had already been finally
convicted in breach of Article 4 § 1 of Protocol
No. 7 to the Convention and that there was thus no
repetition of the proceedings.

49. Turning to the present case and regarding
whether there was repetition in breach of Article 4
§ 1 of Protocol No. 7 to the Convention, the Court
notes that it is true that both the use of criminal
proceedings and the tax surcharges imposed on the
applicant form part of the sanctions under Finnish

Ne 7 w4iTko 3a00pOHSIE BEIEHHS IOCIIIOBHHUX
MIPOBA/IKEHb, AKILO 110 MepIii cepii mpoBaHKEeHb
BKe Oyl0 NpPHUIHATO OCTAaTOYHE pIIICHHS Ha
MOMEHT KOJH JIpyra cepis TpOBaHKCHb JIHIIEC
BikpuBanack (muB. «Cepriii 30JIOTyXiH NPOTH
Pocii» [GC]).

47. IIlo CTOCYEThCSA napasieabHUX
npoBamkenb Crarts 4 Ilporoxomy Ne 7 He
3a00pOHsIE OJHOYACHE BEJEHHS KUIBKOX Ccepid
npoBauKeHb. B Takiii curyamii He MOXKHA
CKa3aTd, IO 3asBHUK IIEpeciilyBaBcs KilbKa
pa3iB «3a MpaBOMOPYILICHHS, 32 AKe BiH Bke OyB
BHUMpaBaanuii abo 3acymkeHuit» (quB. «I apaymi
npotu Opantii» (dec.), Ne 65831/01, €CILJI
2003-IX (Butsarm). 3 Touku 30py KonseHiii He €
MPOOJIEMHOIO TAKOXK CUTYaIlisl, KOJIH ITiJl 9ac JBOX
napajeinbHUX Cepiii NpoBaKeHb Jpyra cepis
MIPOBAKCHDh TPHUITHHIETLCS ICIsA TOTO, SK IO
nepirii cepii Oyno NPUIHATO OCTaTOYHE PillICHHS
(muB. 3irapemuta mpotu Iramii»  (dec.), Ne
48154/99, €CIIT 2002-1X (Butsru)). Ane Cyn
BB)KA€ TOPYIICHHSAM, SKIIO B TaKid CcHUTyarlii
Jpyra cepis IpoBaKeHb HE MPUIHHSIETHCA (JIUB.
«TomacoBiu mpotu Xopsatii», § 31; «Mycrmixa
npotu bochii Ta T'epueroBunm» Ne 32042/11,
§ 37, Bix 14 ciuns 2014 p.; «HroksHeH npotu
Oinnsamiiy Ne 11828/11, § 52, Big 20 TpaBHS
2014 p.;  «mantn  mpotu  DIHAAHAIN
No 37394/11, § 62, Bix 20 TpaBHs 2014 p.).

48. Opmnak Cyn, Oepyun A0 yBaru CBOIO
MOTIEPETHIO MPAKTUKY, 3’scyBaB (IuB. «Ap. Ti.
npotu IlIBeiimapii» (dec.), Ne 31982/96, Bix 30
tpaBHa 2000 p.; «Himeccon mpotu HIBerii»
(dec.), Ne 73661/01, Bix 3 rpyaus 2005 p.), o
X04ya pi3HI caHKUii (YMOBHE YB’SI3HEHHS Ta
BUJTyYEHHS BOJIMCHKHX IIPAaB) CTOCOBHO OJHOIO I
TOTO K TMUTaHHSA (KepyBaHHS aBTOMOOLIEM B
CTaHl CIT'sHIHHA) OylM HakIaJeHl pPI3HUMHU
OpraHamMM B pI3HUX TPOBAUKEHHSAX, BOHHU €
JIOCTaTHBO TOB’S3aHUMU IO CYTI Ta B 4Yaci. Y
BumIe3raganux cmpasax Cya CTBEpAXKyBaB, IO
3asiBHUKM He Oynu 3acy[KeHHI a0o TmokapaHi
3HOBY 3a NPaBONOPYIIEHHS, 3a SIKE€ BOHHM BXKE
Oy/IM OCTaTOYHO 3acyKeHl B nopymeHHs CtarTi
4 § 1 Iporokomy Ne 7 KonBeHiii i 110, Takum
YHHOM, B IIUX CIIPaBax HE BHUSIBICHO TyOJFOBaHHS
MIPOBA/IKEHbD.

49. TloBeprarumch J0 CHOpaBH, IO
PO3TIISAIAETHCS, CTOCOBHO NMHUTAHHS MOBTOPHOCTI
B mopymeHHss Crarti 4 § 1 Ilporokomy Ne 7
KouBennii, Cyn 3ayBaxkye, 10 HacHpaB.i
KpUMiHaJIbHE TIPOBA/DKEHHS Ta  IMOJATKOBI
JIOHAapaxXyBaHHS, IO 3aCTOCOBaHI 10 3asBHUKA,
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law for the failure to provide information about
income in a tax declaration with a result that a too
low tax assessment is made. However, under the
Finnish system the criminal and the administrative
sanctions are imposed by different authorities
without the proceedings being in any way
connected: both sets of proceedings follow their
own separate course and become final
independently from each other. Moreover, neither
of the outcomes of the proceedings is taken into
consideration by the other court or authority in
determining the severity of the sanction, nor is
there any other interaction between the relevant
authorities. More importantly, the tax surcharges
are imposed under the Finnish system following an
examination of an applicant’s conduct and his or
her liability under the relevant tax legislation,
which is independent from the assessments made
in the criminal proceedings. This contrasts with the
Court’s earlier cases R.T. and Nilsson relating to
driving licences, where the decision on withdrawal
of the licence was directly based on an expected or
final conviction for a traffic offence and thus did
not contain a separate examination of the offence
or conduct at issue. Therefore, it cannot be said
that, under the Finnish system, there is a close
connection, in substance and in time, between the
criminal and the taxation proceedings.

50. Consequently, the present case concerns
two parallel and separate sets of proceedings of
which the first set of proceedings concerning the
tax surcharges started in 2006 when the tax
surcharges were imposed on the applicant. He
appealed against these decisions. These
proceedings became final on 23 January 2013
when the Supreme Administrative Court refused
the applicant leave to appeal. The second set of
proceedings concerning the tax fraud charges was
initiated on 25 April 2007 and concluded on 19
November 2010 when the Supreme Court rendered
its final judgment. The two sets of proceedings
were thus pending concurrently until 19 November
2010 when the second set became final.

51. The Court notes that when the second set

(hopMyIOTh YacCTHUHY TIOKapaHb, Mepea0aveHnX
3akoHOAAaBCTBOM  DiHmgHgil 3a  HEHaJaHHS
iHpopmarii mpo  goxoaM B TOAATKOBIH
JeKJIapaliii, 1o MPU3BEIIO 10 3aHUKCHHS TOJATKY
no crutatd. OIHAK BiONOBITHO JO CHUCTEMH
3akoHOMaBcTBa  DiHiAHAII KpuUMiHAIBHI  Ta
aJMiHICTpaTUBHI CaHKLII 3aCTOCOBYIOTHCS
pI3HUMH OpraHaMM OKpPeMO B XOAi pi3HUX
MPOBA/DKEHb: OOMJBA TPOBAPKEHHS BEIYTHCS
OKPEMO Ta OCTATOYHO 3aBEPIIYIOTHCS HE3aJICKHO
OJlHE BiJg onxHOro. bimbme TOrO, pe3yiabTaTH
OJIHOTO 3 TMPOBAKEHb HE OEpyThCs O yBaru
IHIIUM CcyloM a0 OpraHoM TpH BHU3HAYEHHI
TSDKKOCTI TIOKapaHHs, TaK caMO sIK 1 BiJICYTHS
OyIb-siKa 1HIIA B3aEMOJiS MIX BiAMOBIIHUMHU

opranamu. OcOOIUBO BAXKIWBHUM € Te, IO
MOJIATKOBI JIOHApaXyBaHHS HAKJIaIAal0ThCS
BIAMOBIIHO /0  CHUCTEMH  3aKOHOJABCTBA
OinngHaii 3a  pe3ynbTaTaMd  MEPEBIpKHU

MOBEMIHKA 3aiABHUKA Ta HOro BIANOBIAAIBHOCTI
3r1QHO 3 BIJIIIOBITHUM [IOJAaTKOBUM
3aKOHOJABCTBOM, SIKI € HE3QIEKHUMH Bl OI[IHKA
B paMKaxX KpPUMIHAJIBHOTO MpoBaKeHHSA. Lle
BiZpi3Hs€ThCS BiJ momnepeanix cnpaB Cymy Ap.
Ti. Ta Hinmbccona miomo BOMIMCHKUX TIpaB, e
pIIICHHST PO BUJIYYCHHS BOJINCHKHX TIpaB
Oe3nmocepelHbO  MpUIMANOCh  HA  MIJACTaBl
OUlKyBaHOT0 a00 OCTAaTOYHOrO 3acCy/KEHHs 3a
MOPYIIEHHS MPaBUJI AOPOKHBOTO PYXY, 1, TAKUM
9UHOM, HE BKJIIOYAJO0 OKPEeMYy TEepeBipKy
MIPAaBONOPYIIEHHS a00 TMOBEOIHKH, Npo SKi
wngocss.  Tomy He MOXHa  CKa3zaTtv, IO
BIAMOBIIHO  JO  CHCTEMHM  3aKOHOJAaBCTBa
OinngHIT ICHYE 3B'A30K MO cyTi abo B yaci Mix

KpUMIHAJIbHUM Ta a/IMIHICTPAaTUBHUM
MPOBA/KEHHSIMH.
50. Orxe, cmpaBa, IO PO3TISATAETHCA,

BKJIIOYa€e B ceOe /1Ba MapajesibHUX ajie OKPeMHX
IIPOBA/DKEHHSI, 3 SKUX IMeEpIIe, M0 CTOCYETHCS
JIOHapaxyBaHHS MOJIaTKiB, novanocs y 2006 porii,
KOJIM TO/aTKOB1 JJOHAapaxXyBaHHsS Oyly HakjIaJaeHi
Ha 3asBHUKA. 3asBHUK OCKApKHUB 11 PIIICHHS.
OcraroyHe pilleHHs 10 agMiHICTPaTUBHOMY
MpOBaKeHHIO Oyno mpuiiHsaro 23 ciung 2013
poKy, Ko Bummii aaMiHiCTpaTUBHMHA CyX
BI/IMOBUB 3asBHUKY B OCKap>K€HH1 pIIIEHHS.
llpyre  mnpoBajkeHHS OO  MOAATKOBOIO
maxpaiicta Oyno posmnouare 25 kBiTHS 2007
poky Ta 3aBepumieHe 19 mucrtomaga 2010 poky,
KoJiu BepXxoBHHIT Cy/] BUHIC OCTaTOYHE PIllICHHS.
JIBa mpoBaJKE€HHs BeIUCS OJHOYacHo 10 19
mucronaga 2010 poky, TOOTO A0 NPUUHSTTS
OCTaTOYHOTO PIillIEHHS B IPYTOMY MPOBAKECHHI.
51. Cyn

3ayBaxye, 110 IO JPYroMy




of proceedings became final on 19 November
2010, the applicant’s appeal against the tax
surcharge decisions was still pending before the
Administrative Court. As the proceedings before
the Administrative Court, and subsequently before
the Supreme Administrative Court, were not
discontinued after the criminal proceedings
became final but were continued until a final
decision on 23 January 2013, the applicant was
convicted twice for the same matter in two sets of
proceedings which became final on 19 November
2010 and on 23 January 2013 respectively.

52. In conclusion, the Court finds that there
has been a violation of Article 4 of Protocol No. 7
to the Convention since the applicant was
convicted twice for the same matter in two
separate sets of proceedings.

Il. APPLICATION OF ARTICLE 41 OF
THE CONVENTION

53. Article 41 of the Convention provides:

“If the Court finds that there has been a
violation of the Convention or the Protocols
thereto, and if the internal law of the High
Contracting Party concerned allows only partial
reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured

party.”
A. Damage

54. The applicant claimed EUR 384,455.27
in respect of pecuniary damage and EUR 100,000
in respect of non-pecuniary damage.

55. The Government considered that the
applicant’s claim for pecuniary damages should be
rejected due to a lack of a causal link as far as it
related to his criminal conviction or to claims
declared  unsubstantiated in the criminal
proceedings. As concerned his claims for
pecuniary damages in respect of tax surcharges,
the Government pointed out that the applicant had
the right to apply for annulment of the tax
surcharge  decisions before the  Supreme
Administrative Court. Therefore these claims for
pecuniary damages should also be rejected. As to
non-pecuniary  damage, the  Government
considered the amount claimed excessive. In their

NPOBA[KEHHIO  OYyJO  NMPHHHATO  OCTaTOYHE
pimenns 19 mmcromama 2010 poky, Tomi SK

OCKap)KeHHS 3assBHUKOM MOJTATKOBHUX
JIOHApaxyBaHb MIPOIOBKYBAIOCH B
AJIMIHICTPaTUBHOMY cyi. Ockinbku

MPOBA/DKEHHST B AJIMIHICTpaTUBHOMY Cy[i, a
noTiM y BumomMmy anMiHICTpaTHBHOMY CYJi HE
MPUNAHWIUCS TICIs TPUHHATTS OCTAaTOYHOTO
pillieHHs B KPUMIHAIBHOMY IPOBA/DKEHHI, a
MPOJOBXKYBAIHCS Jall aX J0 TPUHHATTA
ocratroyHoro pimeHHs 23 ciuag 2013 poky,
3asiBHUKA OYJI0 3aCy/PKEHO JIBiYi 32 OJHE U Te XK
MPaBONOPYIICHHS  MiJl 4Yac  JBOX  Cepii
MPOBAJ)KCHb, SKI OCTATOYHO 3aBeprviaucs 19
muctonaga 2010 poxy ta 23 ciung 2013 poky
BIJIMIOB1/THO.

52. Cyn BBaxkae, 110 B LIl CrpaBi NOPYIIEHO
Crartio 4 Ilporokomy Ne 7 no KouBenmii B
pe3yNbTaTi 3aCyIXKEHHS 3asBHHKA JIBi4i 32 OJHE U
TEX IMPABOMOPYIICHHS TiJ dYac JBOX PIi3HHUX
MIPOBAJIKCHb.

II. 3ACTOCYBAHHA
KOHBEHIIII

CTATTI 41

53. Crarta 41 Kongentiii nepeabdayae:

«Ixkmo Cyn BBaxkae, mo B cmpaBi Oyjo
nopymeno  KouBenuito um  IIporokon, a
BHYTpIIITHE 3aKOHOAAaBCTBO Bucokux JloroBipHux
Cropin JI03BOJISIE JuIe 4acTKOBE
BimmkoayBanus, Cyn, SKIIO € HEOOXITHICTb,
HaJa€e  TOTEPNUIId  CTOPOHI  CHPaBEUIUBY
caTHC]aKIIito.»

A. lllxkona/30uTKHN

54. 3asiBHMK BUMarae rpoloBy KOMIIEHCAIIIO
3a TIOHECEHY MaTepiajbHy MIKOJY B pPO3Mipi
384 455, 27 eBpo Ta 3a MOpajbHY IIKOAY — B
po3mipi 100 000 eBpo.

55. VYpsg BBakae, IO BHUMOra 3asBHUKA
010 TPOIIOBOI  KOMMEHcarlii Mae OyTu
BIIXWUJIEHA Y 3B’SI3KYy 3 BIJICYTHICTIO HMPUYMHHO-
HACIIKOBOTO  3B’S3KY, OCKUIBKH  TIOHECEHI
30MTKH MOB’s3aH1 3 KPUMIHAIBHUM 3aCyJKEHHSAM
9H 3 CKapraMu BU3HAHUMHU HEOOIPYHTOBAHWMH B
KpUMiHaJIbHOMY MpoBaKeHHI. CTOCOBHO BUMOT
3asBHUKA TI0 TPOIIOBIM KOMIIEHCAIlli 100
MO/IaTKOBUX JIOHAPAXyBaHb, Y Psi/I HATOJIOCUB, 11O
3asiBHUK Ma€ IMpaBO 3BEpHYTHCS 10 Bumioro
aJIMIHICTPATUBHOTO CYAy IIOAO CKacyBaHHS
pillleHb MIOA0 MOJATKOBUX JOHAapaxyBaHb. Tomy
y 3aJ0BOJIEHHI IMX BHMOTI TIPO TPOIIOBY
KOMIICHCAI[II0O TaKOX Ma€ OyTH BIIMOBIICHO.




opinion the compensation for non-pecuniary
damage should not exceed EUR 1,500.

56. The Court acknowledges that the
applicant can seek annulment of the tax surcharge
decisions before the Supreme Administrative
Court. As the domestic system provides a
possibility to obtain redress in such situations, the
Court rejects the applicant’s claims for pecuniary
damages. On the other hand, the Court awards the
applicant EUR 3,000 in respect of non-pecuniary
damage.

B. Costs and expenses

57. The applicant also claimed EUR 24,650
for the costs and expenses incurred apparently
before the domestic courts as well as the Court.

58. The Government noted that the invoices
presented by the applicant did not contain any
reference to the proceedings before the Court or to
any other relevant information such as the hours
invoiced. It was not at all clear whether the claims
even related to the present case. Accordingly, in
their view, the applicant’s claims for costs and
expenses should be rejected in their entirety. Were
the Court to have another view, the Government
considered the amount claimed for costs and
expenses excessive as to quantum. In their view,
the total amount of compensation for costs and
expenses should not exceed EUR 3,000 (inclusive
of value-added tax).

59. According to the Court’s case-law, an
applicant is entitled to the reimbursement of costs
and expenses only in so far as it has been shown
that these have been actually and necessarily
incurred and are reasonable as to quantum. In the
present case, regard being had to the documents in
its possession and the above criteria, the Court
rejects the claims for costs and expenses under all
heads for lack of sufficient substantiation, as
required by Rule 60 of the Rules of Court.

C. Default interest

60. The Court considers it appropriate that
the default interest rate should be based on the
marginal lending rate of the European Central
Bank, to which should be added three percentage
points.

[[lomo MopaibHOT MIKOAW, YPsJ BBaXaE Cymy
KoMITeHcarlii 3aBumnieHow. Ha nymky Ypsny, Taka
cyma He Mae nepesuiyBata 1500 eBpo.

56. Cyn miarBepaKye, IO 3asBHUK MOXKE
3BEpHYTHCS 10 BUIIIOTO aMiHICTPATHBHOTO CYIy

3 MpOXaHHSAM CKAacyBaTH  pIMICHHS  LIOJ0
IIOIaTKOBHUX JIOHapaxyBaHb. Ockinbku
BHYTpIIIHE 3aKOHOABCTBO 3abe3neuye

MOXUIMBICTh OTPUMATH BIJIIIKOAyBaHHS B TaKii
curyanii, Cya BIIMOBIS€ 3asABHUKY Y BHMO31
KOMIICHCYBAaTH MarepiajbHy IIKOAY. 3 IHIIOTO
O6oky, Cya mnpucymIXKye KOMIIGHCAIII0O 3a
MOpaJIbHY IIKOAY, 3aBlIaHy 3asBHUKY, B PO3Mipi
3000 eBpo.

b. CynoBi Ta iH1Ii BUTpaTH

57. 3asgBHHK TaKOXX BHMAara€ BIIIIKOIYBaTH
24 650 eBpo BUTpaAT, MOHECEHUX B HAI[IOHAJIIbHUX
cynax, a Takox B Cyjii.

58. Ypsia 3ayBakuB, 110 PaxXyHKU/KBUTAHIIII,
AKi HamaB 3asgBHHUK, HE MICTITh >KOJHOTO
MOCHJIaHHSI Ha MpOoBaJKeHHs, 31ikcHeHl B Cyi,
g Oyab-AKy iHIIY iH(opMaIilo momo yacy ix
3NIHCHEHHA. 3 KBUTAHIIIM HE 3p03yMislo, Y BOHU
HaBITh CTOCYIOTBbCSI CHpPaBU MiJ  PO3IJIAIOM.
BignosinHO, 3BaXkarouM Ha 1€, 3asABHUKY Mae
OyTH BIAMOBJIIEHO B KOMIIEHCAIlli MOHECEHHX
CYIOBUX BHUTparT B MOBHOMY o00cs3i. Skmo Cyn
Ma€e IHIOIYy JIYMKy, TO YpsaJI BBaXae, L0 cyMa
KOMIIeHCAIlil 3aBUIIEHA 1, HA JYMKY Ypsdy, He
noBuHHa nepesuiyBati 3000 eBpo (BKIIOYaOUU
I1IB).

59. Binnosinno 1o npaktuku Cyay 3asBHUK
Mae€ MpaBo Ha BIAIIKOJAYBAHHS CYJIOBHX Ta IHIIMX
BUTpPAT, SKIIO JIOBEAEHO, IO BOHMU OyiIu
(akTUYHUMH Ta HEMUHYYHUMH, a IX pO3Mip -
oOIpyHTOBaHMM. Y I cmpaBi, 3 OINIALy Ha
HasiBHI B HbOTO JOKYMEHTH Ta BHINE3a3HAYEHI
kputepii, Cya BIiIMOBIS€ 3aiBHUKY Y BHUMO31

KOMIIEHCYBAaTH CyJIOBI Ta 1HOI BUTpaTd Yy
MOBHOMY 00cs31 y 3B’A3Ky 3 BIJCYTHICTIO
JOCTaTHBOTO HiATBEPHKECHHS JI0Ka3aMu

BiMmOBiAHO A0 mpaBmia 60 Pernamenty Cyny.
B. Ilens

60. Cyn BBaxae, IO TIEHS MOBUHHA
BHU3HAYATUCh, BUXOIAYM 3 PO3MIPY TPaHUYHOI
MMO3UYKOBOL CTaBKU €BpornencbrKoro
LEHTPAIBHOTO OaHKY, 0 AKOi Mae OyTH JOJaHO
TP BiZICOTKOBI ITyHKTH.




FOR THESE REASONS, THE COURT
UNANIMOUSLY

1. Declares the complaint concerning Acrticle
4 of Protocol No. 7 to the Convention admissible;

2. Holds that there has been a violation of
Article 4 of Protocol No. 7 to the Convention;

3. Holds

(a) that the respondent State is to pay the
applicant, within three months from the date on
which the judgment becomes final in accordance
with Article 44 § 2 of the Convention, the
following amount:

(i) EUR 3,000 (three thousand euros), plus
any tax that may be chargeable, in respect of non-
pecuniary damage;

(b) that from the expiry of the above-
mentioned three months until settlement simple
interest shall be payable on the above amount at a
rate equal to the marginal lending rate of the
European Central Bank during the default period
plus three percentage points;

4. Dismisses the remainder of the applicant’s
claim for just satisfaction.

Done in English, and notified in writing on
10 February 2015, pursuant to Rule 77 §§ 2 and 3
of the Rules of Court.

Frangoise  Elens-PassosGuido  Raimondi

RegistrarPresident

3A X
OJJHOT'OJIOCHO

TIIJICTAB CV]

1. Oronomye ckapry crocoBHo Crarti 4
[IpoTtokomy Ne 7 KonBeH11ii NpuiHATHOIO;

2. IlocTaHOBIIsI€E, 1110 MAJIO MiCIE TIOPYLICHHS
Crartrti 4 [Ipotokony Ne 7 KoHBeHuii;

3. ITocTanosisge, 110

(a) ynmpoaoBXK TpbOX MiCALIB 3 AHA HAOYTTS
pILIEHHSM CTaTyCy OCTaTOYHOTO BiAMOBIAHO 110 §
2 crarti 44 KoHBeH1ii nepaBa-BiloBiay Mae
CIUIATHTHU 3asBHUKY TaKi CyMHU:

(1) 3000 (Tpu TuCsYi) €BPO BIALIKOAYBaHHS
MOpaJbHOI IIKOAW pa3oM IUIIOC  Oyab-sKi
MOJIATKH, 0 MOXYTh HAPAXOBYBATHCh;

(0) 31 cIMBOM 3a3HAYEHOTO TPUMICSYHOTO
CTPOKY 1 [JI0 OCTaTOYHOIO pPO3paxyHKYy Ha
3a3HaYCHI CyMH HapaxOBYBaTHMETHCS IPOCTUIN
BIICOTOK Yy pO3Mipi TpPaHUYHOI MO3UYKOBOI
CTaBKU €BPONECHCHKOTO IIEHTPAIIBHOTO OAHKY, 1110
JiSITUME B 1IeH mepiofl, 10 AKoi Mae OyTH JOAaHO
TPH B1ICOTKOBI IYHKTH.

4. Bigxuise pemry BUMOT 3asBHHMKA MO0
CrpaBeIMBOI caTucdakiii.

Yuuneno AHTIIHCHKOIO MOBOIO 1
MOBIJIOMJICHO B MUChbMOBOMY BHTJIsiAI 10 mroToro
2015 poky 3rigHo 3 §§ 2 1 3 mpaBuma 77

Pernamenty Cyny.
I'omosa I'imo Paiimoni

Cekperap ®pancoric Enenc-Ilaccoc




