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JUDGMENT OF THE COURT
(Third Chamber)

21 June 2012*

(Taxation — VAT — Sixth Directive —
Directive 2006/112/EC — Right to deduct
— Conditions governing the exercise of
that right — Article 273 — National
measures to combat fraud — Practice of
the national tax authorities — Refusal of
the right to deduct in the event of
improper conduct on the part of the issuer
of the invoice relating to the goods or
services in respect of which the exercise
of that right is sought — Burden of proof
— Obligation of the taxable person to
satisfy himself as to the propriety of the
conduct of the issuer of that invoice and
to provide proof thereof)

In Joined Cases C-80/11 and C-142/11,

REFERENCES for a preliminary ruling
under Article 267 TFEU from the Baranya
Megyei Birosag (Hungary) and the Jasz-
Nagykun-Szolnok Megyei Birosag
(Hungary), made by decisions of 9
February and 9 March 2011, received at
the Court on 22 February and 23 March
2011, in the proceedings

Mahageben kft

\Y;
Nemzeti Ado- es Vamhivatal Del-
dunantuli Regionalis Ado

Foéigazgatosaga (C-80/11),

PILLEHHA CYAY CMPABELJINBOCTI
E€BPOINENCBKOIo COK3Y
(Tpetsa Nanata)

21 yepBHA 2012 poky*

(OnopatkyBaHHa — NMAB — LWocTa
Oupektnea — [Oupektmnea 2006/112/EC
— [paBo Ha BigHECEHHSA HA 3MEHLLEHHS

nogaTkoBoro 3060B’A3aHHA — YMOBMU,
LLIO peryniorTb 3A4INCHEHHA LbOro npasa
— Cratta 273 — HauioHanbHi 3axoamn
©opoTbbM 3i Waxpanctesom — [pakTuka
HaLioOHanNbHUX NO4ATKOBUX OpraHiB —
BiomoBa y HagaHHi NnpaBa Ha BigHECEHHS
Ha 3MEeHLUEeHHA No4aTKOBOro
3000B’A3aHHSA y 3B’A3KY 3 HEHaNEXHOK
noBeaiHKo ocobu, sska BUCTaBuna
paxyHoK-bakTypy Ha ToBapu abo
nocnyru, Woao SKMX BUMaraeTbCs
peani3auis uboro npasa — Tarap
pgoBeneHHs — OB60B’A30K NnaTHUKa
noaaTky BNEBHUTUCH, YX NPaBUIIbHUMU
Oynu aii ocobu, sika BUCTaBmna Takmm
paxyHOK-(pakTypy, Ta HagaTu BiANOBIOHI
Aokasn)
B o6’egHaHux cnpaBax C-80/11 i C-
142/11,

3anMTn Ha OTpMMaHHs nonepeaHboro
piweHHsa 3a CratTeto 267 [Joroeopy npo
dyHKUIOHYBaHHA €Bponencbkoro Cotoay
(A®€EC) Big PerioHanbHoro cyny bapati
(YropwmHa) Ta PerioHanbHoro cygy fAc-
HagbkyH-ConbHOK (YropwwuHa)
BiANoBiaHo Ao piweHsb Big 09 ntotoro ta 09
6epesHa 2011 poky, otpumaHi Cyaom 22
notoro 1a 23 GepesHa 2011 poky vy
NpOBaXXEHHSIX

KomnaHia Mahageben kft

npoTn

PerioHanbHe nogaTkoBe yrpaBniHHS
Del-dunantuli (C-80/11),
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and

Peter David

%

Nemzeti Ado- es Vamhivatal Eszak-
alfoldi Regionalis Ado Féigazgatosaga
(C-142/11),

THE COURT (Third Chamber),

composed of K. Lenaerts, President of the
Chamber, J. Malenovsky, E. Juhasz, G.
Arestis and T. von Danwitz (Rapporteur),
Judges,

Advocate General: P. Mengozzi,

Registrar: C. Stromholm, Administrator,

having regard to the written procedure and
further to the hearing on 15 March 2012,

after considering the observations

submitted on behalf of:

— the Hungarian Government, by M.
Feher, K. Szijjarto and K. Veres, acting as
Agents,

— the Spanish Government,
Centeno Huerta, acting as Agent,

by S.

— the United Kingdom Government, by P.
Moser, Barrister,

— the European Commission, by V.
Bottka, A. Sipos and C. Soulay, acting as
Agents,

having decided, after hearing the
Advocate General, to proceed to judgment
without an Opinion, gives the following

Judgment

1.These references for a preliminary ruling
concern the interpretation of Sixth Council
Directive 77/388/EEC of 17 May 1977 on
the harmonization of the laws of the

n. Mitep Adesig

npoTn

PerioHanbHe nogaTtkoBe yrpaBniHHS
Eszak-alfoldi (C-142/11),

CY[ (Tpeta MNanaTa),

y cknagi: K. Lenaerts, Npe3naeHT
ManaTtu Cyay, J. Malenovsky, E. Juhasz,
G. Arestis i T. von Danwitz (gonosigauv),

cyani,
"eHepanbHU agBokaTt: P. Mengozzi,

CekpeTtap Cyay: C. Stromholm,
agMmiHicTpaTtop,

Bepy4yn oo yearm nMcbmMoBe
NpoBaXXeHHs Ta nogarnblue CRyXaHHS
Big 15 6epesHsa 2012 poky,

B35IBLUX [0 yBarun BigOMOCTi, OTpUMaHi Big
iIMEHI:

— Ypsay YropwuHu, M. Feher, K.
Szijjarto Ta K. Veres, wo AitoTb K
NPeACTaBHUKM,

— Ypsaay lcnanil, S. Centeno Huerta,
KU i€ sk NnpeacTaBHUK,

— Ypsay Cnony4veHoro KoponiscTtea, P.
Moser, agBokar,

— €Bponencbkoi komicii, V. Bottka, A.
Sipos Ta C. Soulay, wo gitoTb 49K
NPeACTaBHUKM,

3acnyxaswu ['eHeparnbHOro agBokara,
BUPILLMB NepenTn 4O BUPILLEHHSA cripaBun
no cyTi 6e3 yxBaneHHa OKpemoi OyMKH,
AiMLLIOB HACTYMHUX BUCHOBKIB

PiweHHA
1. Lien 3anuT Ha OTPUMaHHSA
nonepegHbOro  pileHHss  CTOCYETbCS

TnymadveHHs WocTtoi Oupektnen Pagn €C
77/388/ EEC Big 17 TpaBHs 1977 poKy npo




Member States relating to turnover taxes
— Common system of value added tax:
uniform basis of assessment (OJ 1977 L
145, p. 1), as amended by Council
Directive 2001/115/EC of 20 December
2001 (OJ 2002 L 15, p. 24) (‘the Sixth
Directive’), and of Council Directive
2006/112/EC of 28 November 2006 on the
common system of value added tax (OJ
2006 L 347, p. 1).

2.The references have been made in two
sets of proceedings between, first,
Mahageben kft (‘Mahageben’) and the
Nemzeti Ado- es Vamhivatal Del-dunantuli
Regionalis Ado Féigazgatosaga (Regional
Directorate-General for Tax of Del-
Dunantuli), and, second, Mr David and the
Nemzeti Ado- es Vamhivatal Eszak-alfoldi
Regionalis Ado Féigazgatosaga (Regional
Directorate-General for Tax of Eszak-
Alfoldi), concerning the refusal of the tax
authorities to allow the right to deduct input
value added tax (‘VAT’) on transactions
considered to be suspicious.

Legal context
European Union law

3. Pursuant to Articles 411 and 413
thereof, Directive 2006/112 repealed and
replaced, as from 1 January 2007,
European Union law on VAT, including the
Sixth Directive. According to recitals 1 and
3 in the preamble to Directive 2006/112,
the recasting of the Sixth Directive was
necessary to ensure that all the applicable
provisions are presented in a clear and
rational manner in a revised structure and
wording while, in principle, no material
changes are made. The provisions of
Directive  2006/112 are therefore,
essentially, identical to the corresponding
provisions of the Sixth Directive.

4. Article 2(1)(a) and (c) of Directive
2006/112, which essentially repeats the
wording of Article 2(1) of the Sixth

rapMoHi3auito 3akoHogascTBa [epxas-
yneHiB Woao nogaTkiB 3 obopoTy —
3aranbHa cuctema nogaTtky Ha gofaHy
BapTICTb: 3arasibHi OCHOBW HapaxyBaHHs
(GJ 1977 L 145, p. 1), 3i 3miHamu,
BHeceHumn [OupektuBoto Pagn €C
2001/115/EC Big 20 rpygHs 2001 poky (OJ
2002 L 15, p. 24) («WocTa Oupektusay)
Ta [Oupektusoto Pagn €C 2006/112/EC
Bin 28 nucrtonaga 2006 poky woao
CMiNbHOT cucTeMn nodaTky Ha [oJaHy
BapTicTb (OJ 2006 L 347, p. 1).

2. 3anut 6yno 3pobneHo y [OBOX
npoBagxeHHsax Mix: 1) KomnaHieto
Mahageben kft («Mahagebeny) i
PerioHansHMM NogaTkoBUMM ynpaBIliHHAM
Del-dunantuli, 2) n. [esigom i
PerioHansHMM NogaTkoBUMM ynpaBrliHHAM
Eszak-Alfoldi, woao BigMoBM nogaTKkoBUX
OpraHiB Hagatum npaBO Ha BigHECEHHs
BXiQHOro nogatky Ha [[oJaHy BapTiCTb
(«[10B») 3a onepauismu, siKi BBaXkatoTbCs
Nigo3piNnMMKn, Ha 3MEHLLUEHHS NO4aTKOBOro
3000B’s13aHHS.

NMpaBoBUI KOHTEKCT
3akoHoOaecmeo €sponeticbko2o Cor3y

3. BignosigHo goo Crtaten 411413, 3 01
ciyHa 2007 poky [OupektmBa 2006/112
ckacyBarna Ta 3aMiHuna 3aKoH
€sponencekoro  Cotody npo [0B,
Bkrtovatoun Wocty Oupektusy. 3rigHo 3
absauamn 1 i 3 npeambynun [dupekTneu
2006/112, BHeceHHss 3MmiH go LlocToi
OupektnBn  Gyno  HeobxigHum  ans
3abes3neyeHHss Toro, Wob yCi 3aCTOCOBHI
NONOXeHHA Oynn BUKNageHi 4iTko Ta
pauioHanbHO Yy 3MIHEHWX CTPYKTypi Ta
POpPMYIOBAHHAX, TOAI AK HISIKUX IHLINX
ICTOTHMX 3MiH He Oyno BHeceHo. Tomy
nonoxeHHsa OQupektnen 2006/112 € no cyTi
IAEHTUYHMMN BIONOBIOAHUM MOMOXEHHSM
LWocToi AupekTtusn.

4. Cratta 2(1)(@@) i (c) [Oupektusu
2006/112, sgxka noO CyTi NOBTOPHOE
dopmynoBaHHa  Ctatti 2(1) LWoctol




Directive, makes the supply of goods and
services for consideration within the
territory of a Member State by a taxable
person acting as such subject to VAT.

5. Under Article 167 of Directive 2006/112,
worded in identical terms to Article 17(1) of
the Sixth Directive, ‘[a] right of deduction
shall arise at the time the deductible tax
becomes chargeable’.

6. Article 168(a) of Directive 2006/112,
which essentially repeats the wording of
Article 17(2)(a) of the Sixth Directive, in
the version resulting from Article 28f(1) of
that directive, provides:

‘In so far as the goods and services are
used for the purposes of the taxed
transactions of a taxable person, the
taxable person shall be entitled, in the
Member State in which he carries out
these transactions, to deduct the following
from the VAT which he is liable to pay:

(a) the VAT due or paid in that Member
State in respect of supplies to him of goods
or services, carried out or to be carried out
by another taxable person’.

7. Article 178 of Directive 2006/112, which
features in Chapter 4, headed ‘Rules
governing exercise of the right of
deduction’, of Title X of the directive,
provides:

‘In order to exercise the right of deduction,
a taxable person must meet the following
conditions:

(@) for the purposes of deductions
pursuant to Article 168(a), in respect of the
supply of goods or services, he must hold
an invoice drawn up in accordance with

Oupexktnen, nepepbavae, wWwo onepadii 3
nocTtadaHHs NAaTHUKOM NogaTKy TOBapiB i
nocnyr 3a BUHaropoy B Mexax Teputopii
Hepxasun-uneHa nignararoTb
onogaTtkysaHHio NB.

5. BignosigHo go ctatTi 167 Oupektnsu
2006/112, sKka cchopmynboBaHa
iAEHTUYHO cTartTi 17(1) LWocToi
HAvpekTneun, «[a] npaBo Ha BiAHECEHHS Ha
3MEHLUEHHA NOoAaTKOBOro 3060B’A3aHHS
BMHUKAE Y  MOMEHT  BWHWKHEHHS
noaaTKoBOro 3060B’A3aHHA 3 NoAaTky, Lo
MOXe ByTn BiQHECEHUIN HA 3MEHLLEHHSA .

6. CtatTta 168(a) Aupexktuemn 2006/112,
sIka No CyTi NOBTOPHOE POPMYIIHOBAHHS
CratTi 17(2)(a) WocToi Oupektnam, 3i
3MiHamu, BHeceHummn CtatTteto 28f(1) uiel
HOunpektusn, nepenbavac:

«AKwo TOBapu Ta nocnyrm
BUKOPUCTOBYIOTb ans uinen
onoJaTKOBYBaHMX onepauin  nnaTHuKa

noaaTtkiB, MnNaTHUMK MoAaTKiB MOBUHEH
MaTu npaso Yy [lepxasi-yneHi, B SKiN BiH
30iMCHIOE Taki onepauii, BigQHOCUTU Ha
3MEeHLUEHHA NoaTKOBOro 3000B’A3aHHSA 3
NMAB, skuin BiH 3000B’sA3aHUM cnNnaTUTK,
Take:

(@) NAB, wo nignsarae cnnati abo
cnnayeHnn y uin [lepxasi-4neHi CTOCOBHO
noctayaHHa ToBapiB abo nocnyr, ske
3gincHeHo abo Oyge 34iMCHEHO iHWKM
NMNaTHUKOM NoAaTKiB».

7. Ctatta 178 naBu 4 «[lpaBuna, wo
perynioTb  3aCTOCyBaHHA MpaBa Ha
BiJHECEHHS Ha 3MEeHLUEHHS NogaTKoBOro
3000B’a3aHHa» Posginy X [Oupektnsu
2006/112 nepepnbavac:

«[1ns 3acTocyBaHHs NpaBa Ha BigHECEHHS
Ha 3MEHLLEHHSA noaaTKoBOro
3000B’s13aHHA NNaTHUK NodaTkiB NOBUHEH
BiANOBIOATN TaKMM YMOBaM:

(a) ons uinen BigHECEHHSA HA 3MEHLLEHHS
nogaTtkoBoro  3060B’siI3aHHSA 3rigHo
3i CtatTeto 168(a) CTOCOBHO MOCTaYaHHs
TOBapiB 4YM MOCAyr BiH MOBUHEH MaTWU




Articles 220 to 236 and Articles 238, 239
and 240;

8. That provision corresponds to Article
18(1)(a) of the Sixth Directive, in the
version resulting from Article 28f(2) of that
directive, which refers to the requirements
of Article 22(3) thereof, in the version
resulting from Article 28h thereof.

9. Under Article 220(1) of Directive
2006/112, which repeats in essence the
wording of Article 22(3)(a) of the Sixth
Directive, in the version resulting from
Article 28h of the latter directive, every
taxable person is required to ensure that
an invoice is issued, either by himself or by
his customer or, in his name and on his
behalf, by a third party, in respect of
supplies of goods or services which he has
made to another taxable person or to a
non-taxable legal person.

10. Article 226 of Directive 2006/112
essentially repeats the wording of Article
22(3)(b) of the Sixth Directive, in the
version resulting from Article 28h of the
latter directive, and lists the only details
which, without prejudice to the particular
provisions laid down in Directive
2006/112, are required for VAT purposes
on invoices issued pursuant to Articles 220
and 221 of that directive.

11. Article 273 of Directive 2006/112, the
wording of which is essentially identical to
that of Article 22(8) of the Sixth Directive,
in the version resulting from Article 28h of
the latter directive, provides:

‘Member States may impose other
obligations which they deem necessary to
ensure the correct collection of VAT and to

prevent evasion, subject to the
requirement of equal treatment as
between domestic transactions and

paxyHOK-paKkTypy, CKnageHun BignoBigHO
po Craten 220-236 ta Ctaten 238, 239,
240;

)

8. Lle nonoxeHHa Bignosigae CraTTi
18(1)(a) WocTtoi [OupektuBu 3i 3miHamu,
BHECEHMMU Cratreto  28f(2)  ujel
AOvpekTnen, sika Bigcunae OO0 MONOXEHb
CratTi 22(3) 3i 3MiHaMu, BHeCEeHUMU
Crartteto 28h.

9. 3rigHo 3i CtatTeto 220(1) OdupekTnsu
2006/112, saxka no CyTi NOBTOPHE
dopmyntoBaHHa CtaTtTti 22(3)(a) LocTtoi
OupektmBn  3i  3MiHAMKW, BHECEHUMW
Cratteto 28h uiei [QupektuBu, KOXeH
nnaTHWUK nogaTkis MOBWHEH
3abe3nevyBaTt¥ BUCTaBIIEHHA pPaxyHKY-
dakTypy  HUM  camumMm, abo  Moro
3aMOBHUMKOM, abo, Bif MOro iMeHi Ta B Moro
iHTepecax, TPETbOK CTOPOHOK, CTOCOBHO
nocradaHHa  ToOBapiB  4un nocnyr,
30INCHEHOTO  HUMM  [HLIOMY  MAA@THUKY
nogatkie abo rpuManyHin ocobi, sika He €
nnaTHUKOM noaaTKiB.

10. CtatTa 226 Oupektnen 2006/112, aka
Nno CyTi NOBTOPKE (POPMYIOBAHHA CTaTTI
22(3)(b) WocToi OupektnBu 3i 3MiHamu,
BHeceHumn CtaTTeto 28h uiei dnpektnen,
nepenbavae PEKBI3UTU AKi, be3
0OMeXeHHs OKpeEMUX MOMOXEHD,
BuknageHux y Oupektusi 2006/112, gns
uinen MNOB NOBWHHI MICTUTU paxyHKU-
dakTypn, BUCTaBMneHi BIigNOBIAHO A0
ctaten 220 i 221 uiei JupeKkTmsu.

11. Cratra 273 [Hwupektnen 2006/112,
dopMynioBaHHA  AKOI  NO  CyTi €
igeHTmyHum  Cratti 22(8)  Wocrtoi
OupektnBn, 3i 3MiHaMW, BHeCeHUMU
CratTelo 28h uiet OupexTuen,
nepegbavae:

«[lepxaBn-4yneHn MOXyTb HakagaTu iHLUi

oboB’A3KM, WO X BOHM BBaXakwTb
HeoOXiaHMMM ans 3abe3neyeHHs
npasunbHoro  ytpumanHa OB Ta
3anobiraHHsa YXUNEHHIO Big

onodaTtkyBaHHS, 3a YMOBW OAHAKOBOIO




transactions carried out between Member
States by taxable persons and provided
that such obligations do not, in trade
between Member States, give rise to
formalities connected with the crossing of
frontiers.

The option under the first paragraph may
not be relied upon in order to impose
additional invoicing obligations over and
above those laid down in Chapter 3.’

Hungarian law

12. Paragraph 32(1)(a) of Law LXXIV of
1992 on value added tax (az altalanos
forgalmi adorol szolo 1992. evi LXXIV.
torveny, Magyar Kozlony 1992/128
(X11.19.); ‘the Law on VAT’), provides that
a taxable person is to have the right to
deduct, from the tax that he is required to
pay, the amount of tax which another
taxable person has passed on to him in
connection with the supply of goods or the
performance of services.

13. Under Paragraph 34(1) of that Law,
[tlhe right of deduction may only be
exercised by taxable persons who are
required to pay tax and use single-entry or
double-entry bookkeeping’.

14. According to Paragraph 35(1)(a) of
that Law, unless otherwise prescribed by
the Law on Taxation, the right of deduction
may only be exercised by persons who
hold documentation attesting to the
amount of tax charged. Invoices, simplified
invoices and documents which take the
place of an invoice, made out in the name
of the taxable person, are to be considered
to constitute such documentation.

15. Paragraph 44(5) of the Law on VAT
provides:

CTaBMeHHA [0 BHYTPILWHIX onepauin Ta
onepauin,  SKi NNaTHUKU noaaTkis
34iMcHIOTL MiX [epxaBamu-yneHamu, i
32 YyMOBM, WO Taki 0OOB’A3KM He
npu3BoOaATb no dopmanbHOCTEN,
NoB’sA3aHNUX 3 MNEPETUHOM KOPAOHIB, Y
Toprieni M JepxaBamu-4yneHamu.

MoxnuBicTb, nepegbayeHy y nepLuomy
naparpadi, He MOXHa BUKOPUCTOBYBATU
ans BCTAHOBIEHHS A0OaTKOBMX
000B’A3KiB, MOB’A3aHUX i3 BUCTaBIIEHHAM
paxyHkiB-pakTyp, noHaa obcsar
oboB’A3KiB, BCTAHOBNEHW y [TNaBi 3».

3akoHoOaecmeo YeopuwuHu

12. Maparpad 32(1)(a) 3akoHy LXXIV Big
1992 poky npo nogaTok Ha JgodaHy
BapTicTb (az altalanos forgalmi adorol
szolo 1992. evi LXXIV. torveny, Magyar
Kozlony 1992/128 (XI1.19.); «3akoH npo
MAaB»), nepepbadae, WO  nNnaTHUK
nogatkie Ma€e npaBO BigHECTUM Ha
3MEHLUEHHA nogaTKoBOro 30060B’A3aHHSA
CyMy nopaTtky, sika nignarae cnnati y
3B’513Ky 3 OTPMMaHUMN HAM ToBapamu abo
nocnyramMmu Bif iHLLOro nnaTHMKa nogaTky.

13. 3rigHo i3 naparpacdom 34(1) uboro
3aKkoHy, «MpaBO Ha BMpPaxyBaHHS MOXe
OyTM BMKOPUCTAHO nUWE MNaTHUKaMn

nogaTkie, sKi 3000B’si3aHi cnniadvysaTtu
nogaTtok i BMKOPUCTOBYBATU MeToaMU
eauHoro abo noaginHoro 3anucy Yy

Byxrantepcbkomy 061Ky ».

14. BignosigHo po [Maparpada 35(1)(a)
UbOro  3akoHy, SKWO  iHWe  He
nepenbaveHo 3akoHOM npo
onoAaTKyBaHHS, NPaBOM Ha BUpaxyBaHHS
MOXYTb CKOpUCTaTMCA nuwe Ti ocobu, siki
MalTb OOKYMEHTM Ha nNiaTBEPOKEHHS
CyMU HapaxoBaHOro nogartky. Takumu
AOKyMeHTamMu € paxyHKn-cakTypu,
CMpPOLLIEHI paxyHKn-gakTypm Ta
OOKYMEHTW, 4HKi  3aMiHIOTb  paxyHOK-
dakTypy, ohbopmneHi Big iMeHi nnaTHUKa
noaaTkiB.

15. Maparpad 44(5) 3akony npo 4B
nepenbavae:




‘The issuer of the invoice or simplified
invoice shall be responsible for the
veracity of the information given therein.
The taxation rights of the taxable person
indicated as the purchaser in the receipt
may not be called into question if that
person acted with due diligence as
regards the chargeable event, bearing in
mind the circumstances under which the
goods were supplied or the services
performed.’

The disputes in the main proceedings
and the questions referred for a
preliminary ruling

Case C-80/11

16. On 1 June 2007, Mahageben
concluded a contract with Romahegy-Kert
kft (‘RK’) for the supply of unprocessed
acacia logs between 1 June and 31
December 2007. During that period, RK
issued sixteen invoices in the name of
Mahageben for the delivery of various
guantities of acacia logs. The number of
the delivery note, attached as an annex,
was also indicated on six of those
invoices. RK declared all of the invoices in
its tax return, stating that the deliveries
had taken place, and paid the VAT
following delivery. Mahageben also
included those invoices in its tax return
and exercised its right to deduct. The
guantities of acacia logs purchased from
RK were included in Mahageben’s stocks
and were resold by it to various
undertakings.

17. During an inspection of purchases and
deliveries by RK, the tax authority
concluded that RK did not have any
reserves of acacia logs and that the
guantity of acacia logs purchased during
2007 was insufficient to fulfil the orders
invoiced to Mahageben. Although, during
that inspection, the two contracting parties
declared that they had not retained the

«Ocoba, sKa BuCcTaBura paxyHOK-
dakTypy abo CnpoweHurn  paxyHOK-
dakTypy, Hece BignosiganbHICTb 3a
npaBauBICTb HagaHol B HbOMY
iHbopmauii. [paBa Ha BigHECEHHS
nogaTky NNaTHUKOM nogarky,

3a3Ha4YeHoro SK Mokyneub Y paxyHKy-
dakTypi, He MOXyTb ByTM nocTasneHi nig
CYMHIB, $€KWO BiH [AiiB 3 HaNexHol
obayHicTio Woao nopii, ska € o0’eKToM
onodaTtkyBaHHS, 3Baxatrouu Ha
obCcTaBUHK, 3a sAKMX OynNu nocTasneHi
TOBapW YM HaZaHi Nocnyrny.

CyTb cnopy B OCHOBHOMY npoueci Ta
NUTaHHA, nNoAdaHi AnA MNPUUAHATTA
nonepeaHbLOro pilleHHs

Cnpasa Ne C-80/11

16. 01 wuyepBHa 2007 poky KomnaHis
Mahageben yknana gorosip 3 KomMnaHieto
Romahegy-Kert kft («KRK») Ha nocta4yaHHs
HeobpobneHux konoa akauii B nepiog 3 01
yepBHa no 31 rpygHa 2007 poky.
MpoTtarom uboro nepiogy RK BuctaBuna
WICTHaOUATbL paxyHkiB-hakTyp Ha iM'q
Mahageben gnsa noctasku pi3HOT KiSTbKOCTI
konoa akauii. KinbkicTb  BuaaTkoBMX
HaknagHux, siki 0oOalTbCs, TakoxX byna
3a3HavyeHa B LWECTU i3 UUX paxyHKiB-
daktyp. RK Bigobpasuna BCi paxyHku-
dakTypu y CBOIN NogaTKoBiN geknapau,l,
3a3HauyuMBLUK, LLIO MOCTaBKM Bigbynucs, i
cnnatuna (OB nicna  3aBeplleHHSA
noctaBok. Mahageben Takox Bkntoumna ui
paxyHKn-akTypu [0 CBOEl MOAaTKoBOI
Aekrnapauii  Ta ckopucTtanacs  CBOIM
npaBoM Ha BupaxyBaHHs. Konoan akauii,
npuadati y RK, bynu BkntoveHi 4o 3anacis
Mahageben i Oynu nepenpogaHi Heto
Pi3HMM NigNpUeEMCTBaM.

17. Iig 4ac nogaTkoBOI NepeBipKK
3akynisenb i noctaBok RK nogaTtkosuu
opraH OinwoB BUCHOBKY, WO RK He mae
3anaciB Konoa akauii Ta Lo KinbKicTb
konog akadii, npuadaHux npotarom 2007
POKy, 6yna He4OCTaTHLOK AS151 BUKOHAHHS
3aMOBfiEHb, BWUCTaBIIEHUX Y paxyHKax-
dakTypax Ha iM’'s Mahageben. Mig yvac
Liei nepeBipkn 0bmnasi CTOPOHM 3asBUNN,




delivery notes, Mahageben subsequently
handed over copies of 22 delivery notes to
the tax authorities as proof that the
transactions at issue had taken place.

18. By decision dated 1 June 2010, the tax
authority established a tax debt on the part
of Mahageben and, furthermore, imposed
on it a fine and late payment surcharge on
the basis that Mahageben had no right of
deduction in respect of those invoices
issued by RK. Having regard to the result
of the inspection carried out at RK’s
premises, those invoices could not, the tax
authority concluded, be regarded as
authentic.

19. Mahageben’s administrative appeal
against the decision of 1 June 2010 was
rejected by the defendant in the main
proceedings. That rejection was based,
inter alia, on the finding that RK, as the
issuer of the invoices in question, had not
been able to produce any documents
evidencing the corresponding
transactions, such as delivery notes, that it
could not have had the quantity of goods
indicated on those invoices and that it did
not have an appropriate lorry for delivery
of those goods, nor any documentary
evidence of the price paid for their
transportation. Moreover, Mahageben had
not acted with due diligence within the
meaning of Paragraph 44(5) of the Law on
VAT since it had not, inter alia, checked
whether RK was an existing taxable
person and whether it was in possession
of the goods which Mahageben wished to
purchase.

20. Mahageben brought an action before
the Baranya Megyei Birosag (Regional
Court, Baranya) seeking to obtain
annulment of the tax debt, fine and late
payment surcharge imposed on it. It

WO BOHM He 3bepirann BMAATKOBUX
HaknagHux, ane 3rogom Mahageben
nepegas nogaTKOBOMY opraHy Konii 22
BMOATKOBUX HaKNagHUX SK okas Toro, LWo
onepadii, AKi po3rnaganTbCa y Mexax
crnopy, akTu4Ho Bigdynucs.

18. PiweHHam Big 01 yepBHa 2010 poky
nogaTKOBUW OpraH BCTAHOBUB HasiBHICTb Y
Mahageben nogatkoBoro 6opry, Haknas
Ha KOMNaHito wTpadp | neHwo 3a
NPOCTPOYEHHS NnaTexy Ha Tin nigcrasi,
wo Mahageben He mana npaBa Ha
BUpaxyBaHHA woao BuctaeneHnx RK
paxyHkiB-tpaktyp. 3a  pesynbTaTtamu
nepesipkun, NnpoBeaeHoI y npumilLeHHi RK,
nogaTKOBUW OpraH AivoB BUCHOBKY, LLO
Ui paxyHKN-baKTypu He MOXHa BBaxaTu
crpaBXHiMW.

19. OckapxxeHHs1 koMmnaHieto Mahageben
piweHHa Big 01 4yepBHa 2010 poky B
agMiHicTpaTUBHOMY nopsaky oyrno
BiAXMNEHOo BignosigadyeMm B OCHOBHOMY
npoBagxeHHi. Lis BigmoBa rpyHTyBanacs,
30KpeMa, Ha BUCHOBKY, LLO KoMnaHisa RK,
Ak ocoba, WO BuUcTaBuna BiONOBIAHI
paxyHKn-cakTypu, He 3morna Hagatu
YKOOHUX OOKYMEHTIB, AKi 9]
niaTBEpMAKYBanNu BigNOBIOHI rocnogapChKi
onepauii, Hanpuknag, BMOATKOBUX
HaknagHMX, TaKoX LWO BOHA He Morna
MaTu KifnbKiCTb TOBapy, 3a3Ha4yeHy y LuX
paxyHkax-paktypax, i L0 KOMNaHia He

mMana  BignoBiAHOrO  TPAHCMOPTHOro
3acoby Ans [ocTaBkM UMX  TOBapiB
NoKymnuto, a TaKoX OyOb-sKux

AOKyMeHTarbHUX NiaTBEpAKEeHb BapPTOCTI
TpaHcnopTyBaHH4A. Kpim Toro, Mahageben
He Aisna 3 HanexHow ob6ayHicTio B
3HadveHHi naparpadpa 44(5) 3akoHy npo
MAB, ockinbkM KOMMaHia He nepesipuna,
41 € RK HanexHo 3apeecTtpoBaHUM
nnaTHUKOM nodaTky Ta 4u  Bonopgie
ToBapamu, ski Mahageben mana Hamip
npuabatun.

20. KomnaHis Mahageben nogana nosos
no PerioHanebHoro cyny bapaHi (Baranya
Megyei Birosag), B 4komy npocuna
aHynoBaTu nogatkosun 6opr, wrpad Ta
MEeHI0 3a HeCBOeYacCHy cnnaTty nogartky,




claimed, inter alia, that it had acted with
due diligence at the time of concluding the
contract made with RK. Its role in the
transaction was, it contended, limited to
verifying that the supplying company was
registered, had a tax registration number
and was capable of carrying out the
transaction in question. It had also
satisfied itself as to the quality and quantity
of the goods at the time of delivery at its
registered office, which was the place of
supply and sale according to that contract.

21. The Baranya Megyei Birosag doubts
that the right to deduct VAT can be refused
merely because the issuer of the invoice
did not enter the purchase of the goods
concerned in its accounts, and that,
without a lorry, it was unable to deliver the
goods, even though it stated that it had
supplied the goods and met its obligations
as to declaration and payment of the tax.

22. Taking the view that the outcome of
the main proceedings depends on the
interpretation of European Union law, the
Baranya Megyei Birosag decided to stay
the proceedings and to refer the following
guestions to the Court for a preliminary
ruling:

‘(1) Must Directive 2006/112 be
interpreted as meaning that a taxable
person who fulfils the material conditions
for the right to deduct VAT in accordance
with the provisions of that directive may be
deprived of his right to deduct by national
legislation or practice that prohibits
deductions in respect of VAT paid when a
product is bought, where the invoice is the
only valid document that confirms that the
product was sold, and the taxable person
is not in possession of any document from
the issuer of the invoice which certifies that
it was in possession of the product, and

HaKrnageHux Ha Hel. Komnanisa
CTBEpAXXyBana, 3o0kpema, Lo Jisna 3
HanexHo 0b6ayvHICTIO Niag Yac yKnageHHs
KoHTpakTy 3 RK. Amxe BneBHuUnachb, LWo
KOMnaHisi-noctavanbHUK byna
3apeecTpoBaHa, Mana noaaTkoBUM
peecTpauinHnin Homep i Oyna 3paTHa
30IMCHUTM  OCKapXXyBaHy MnocTaBKy, a
TakoX MepecsiguyMnacb Yy $KOCTi Ta
KinlbKOCTi TOBapiB HA MOMEHT NOCTaBKM 3a
MicuesHaxogkeHHaM RK, 4qke i ©6yno
Micuem noctayaHHs  Ta npogaxy
BiNOBIAHO O LbOro KOHTPAaKTY.

21. PerioHanbHn cyn bapani  mae
CYMHIBM, WO Y NpaBsi Ha 3MEHLLUEHHS CyMU
MAB, ska nignarae cnnari, Ha cymy 1B
cnnayeHy 4v Taky, WO nignarae cnnari,
MOXe OyTu BIOMOBMEHO nuvwe ToMmy, Lo
ocoba, sika BUCTaBUna paxyHoK-dakTypy,
He BigoOpasuna npuabaHHs BigNoOBIgHMX
TOBapiB y CBOIX OONikoBMX 3anucax, a
TakoxX ToMy WO 6e3 BignoBigHOro
BAHTa)XHOrO TPaHCMNOPTHOro 3acoby He
MOrfia [OCTaBuUTU TOBapW, xo4ya ocoba
3asiBuna, Wo nocTtasusia ToBap i BUkOHana
CBOI 3000B’A3aHHA LWOAO0 AeKrapyBaHHSA
Ta cnnaTtu nogarky.

22. 3Baxawunm Ha Te, WO peaynbrart
OCHOBHOIrO MNPOBAIKEHHS1 3anexuTb Big

TryMadeHHs 3aKoHOOaBCTBa
€sponencobkoro Cotody, PerioHanbHui
cya BapaHi BUPILLMB 3YNUHUTN

NPOBaKEHHA Ta HanpaBWUTU HACTYMHI
nuTaHHa o Cyay Ans posrnsgy Ta
NPUNHATTS NONEePeAHbOro PilLEHHS:

«(1) Ynm cnig Tnymauutn [OupektuBy
2006/112 TakMM YMHOM, WO nNMATHUK
nogaTkiB, AKAA BWUKOHYE OCHOBHI YMOBMU
ONs OTPUMaHHA npaBa Ha BUpaxyBaHHS
MAB BignoBiAHO 00 MONOXeHb Liel
AvpektuBn, moxe 6yt nosbaBneHumn
LbOro npaea HauioOHaNbHUM
3aKoHOO4aBCTBOM abo npakTuKow, SKa
3abopoHsie 3meHweHHa cymn 0B, ska
nignarae HUM cnnaTi, Ha CnnaveHy cymy
MAOB y 3B’A3Ky i3 npuabaHHaM ToBapiB.,
npuv TOMY LLIO paxyHOK-(hakTypa € EAUHUM
OINCHUM OOKYMEHTOM, SIKUW MiOTBEPOXYE
npogax ToBapy, a NraTHUK nogaTkiB He




could have supplied it or satisfied its
obligations as regards declaration? May a
Member State require the recipient of the
invoice to be in possession of a document
proving that it is in possession of the
product, or that the product was supplied
or delivered to it, to ensure the correct
collection of VAT and to prevent evasion
under Article 273 of the Directive?

(2) Is the concept of due diligence set out
in Paragraph 44(5) of the ... Law on VAT
compatible with the principles of neutrality
and proportionality already upheld several
times by the Court of Justice in
connection with the application of
Directive [2006/112] if, in applying that
concept, the tax authority and established
case-law require the recipient of the
invoice to ascertain whether the issuer of
the invoice is a taxable person, whether it
has entered goods purchased in its
records and is in possession of the
purchase invoice, and whether it has
satisfied its obligations as to declaration
and payment of VAT?

(3) Must Articles 167 and 178(a) of the
Directive 2006/112 ... be interpreted as
meaning that they preclude national
legislation or practice that requires a
taxable person receiving an invoice to
verify compliance with the law by the
company issuing the invoice in order for
the former to assert his right to deduct?’

Case C-142/11

23. The dispute in the main proceedings in
Case C-142/11 concerns two distinct
transactions.

Ma€ >KOAHOro [HWOro [JAOKyMeHTa Bif
ocobu, sika BUCTaBUNa paxyHoOK-dpakTypy,
kMW 3aceigyyBaB 6u, WO Taka ocoba
BoSsio4ina ToOBapoM i Morfla  Moro
nocTaBuUTU abo BMKOHAaTU cBOI
3000B’A3aHHS i3 AeknapyBaHHA nogaTtky?
Un moxe [epxaBa-uneH BumaraTu Bifg
ofepXXyBaya paxyHka-aktypy  matu
OOKYMEHT, SKUM NiATBEpOXYeE, WO BiH
Bonogie ToBapom, abo wo ToBap Oyno
NMOCTaBMNEHO YM OO0CTaBMNEHO KoMy, LWo6
3abe3neynTn HanexHe ctarHeHHs OB i
3anobirtv yxuneHHro Big4 cnnaTtu nogaTky
3rigHo 3i CtatTteto 273 dupektnen?

(2) Ym BignoBigae KoHUENUia HanexHoi
obayHocTi, BuknageHa B naparpadci 44(5)

3akoHy npo [14B, npuHUMnNam
HEeNTPanbHOCTI Ta NPOMNOPLINHOCTI,
HeOoOXigHICTb  AOTPUMAHHS  SKUX  BXe
Kifibka pasiB nigTeepmxysanacs ... Cygom

€C vy 3B'a3Kky i3 3acToCyBaHHAM
AunpexkTnsemn [2006/112], AKLLO,
3aCTOCOBYHO4N Lo KOHLenLito,

nogaTKOBUW oOpraH i ycraneHa cyaosa
npakTMka BuMarawTb Big ofepxyBaya
paxyHka-tbakTypu nepekoHaTucs, 4Yn €

ocoba, sKka BUCTaBnsAna  paxyHoOK-
dakTypy, nNnaTtHMKOM  MogaTtky, uu
BigoOpasuna Taka ocoba npuabaHi

TOBapu y CBOeEMy OOMiky Ta uum mae y
CBOEMY PO3MOPSAIKEHHI paxyHOK-aKTypy
Ha TX NpnadaHHs, | Y1 BMKOHana BOHa CBOI
3000B’A3aHHA  WOO0 [feKknapyBaHHA Ta
cnnatun NaB?

(3) Yn nosuHHi Cratti 167 i 178(a)
Aunpektueun 2006/112 ... TRyMa4nTmuca K
Taki, SKMM cynepedaTb MOSIOXKEHHS
HaLioHaIbHOro 3aKoHoAaBCTBa yn
NpaKkTUKW, SKi BUMarawTb Bif nnaTHUKa
nogaTky, KU OTPUMYE paxyHOK-(pakTypy,
nepeBipuTM OOTPUMAaHHSA 3aKoHOOaBCTBa
KOMMaHi€lo, $Ka BUCTaBISAE pPaxyHOK-
dakTypy, Wwob neplia morna niaTsepamTm
CBOE MPaBo Ha BMpPaxyBaHHA?».

Cnpasa Ne C-142/11
Cnip B OCHOBHOMY NpOBaKeHHi y cripasi

C-142/11  cTtocyeTbCA  OBOX  Pi3HMUX
rocrnogapcbkunx onepadiu.




24. First, Mr David had undertaken, under
a works contract, to carry out various
construction works. After performance of
that contract in May 2006, the project
developer’s agent issued the certificate of
completion of the work which indicated 1
992 hours worked on the basis of
attendance registers stating, inter alia, the
start and end dates of the work, the place
where the work was carried out, the name,
date of birth and signature of the workers
as well as Mr David’s name and stamp.

25. During a tax inspection concerning that
transaction, Mr David stated that he did
not have any employees of his own and
that he had used a subcontractor, Mr
Mate, to carry out the work. He was unable
to name the individual workers employed
by that subcontractor. The fee stipulated in
the agreement between Mr Davidand Mr
Mate was paid on the basis of the
certificate of completion of the work.

26. Tax inspections showed that Mr Mate
also did not have any employees or
equipment necessary to carry out the work
in respect of which the invoices had been
issued and that he had merely reproduced
the invoices of another subcontractor. The
latter, who was the father-in-law of Mr
Mate, did not have any registered
employees during the period in question
and had not filed a tax return for the tax
year at issue.

27. In the light of all those factors, the tax
authority found, first, that the invoices
issued by the latter subcontractor could
not adequately establish, for legal
purposes, that the economic transaction

detailed in them had taken place and,
second, that Mr Mate had not actually
carried out any subcontracted activities.
Even though the inspections carried out
had not disputed the fact that the work had
indeed taken place, or that it had been

24. Ulono nepLuol onepadii: 3a 4OroBopom
nigpagy n. [Hesig 6yB 3060B’A3aHUi
BUKOHATW pi3Hi ByaisenbHi poboTu. lNicns
BUKOHAHHSA LibOro gorosopy y TpasHi 2006
POKY, NpeAcCTaBHUK PO3pOobHMKa NPOEKTY
BMAaB CBIiAOLTBO NpPO 3aBepLUEHHS pobiT,
e 3a3Ha4vanocb npo eignpausosaHi 1 992
roguHn pobotun. Kinbkicte roguH ©Gyna
po3paxoBaHa Ha OCHOBIi 3anuciB 3
XypHany BigBigyBaHb, B SIKMX, 30Kpema,
3a3Havanucb aatu noyaTky Ta 3akiHYeHHs
po60oTK, Micue npoBeadeHHA poboTu, iM's,
AaTa HapoLKEHHSA Ta nignuc pobiTHKKIB, a
TakoX iM'sl Ta nevaTka n. [desiga.

25. MNig 4yac nogaTkoBOi NepeBipku AaHol
rocnogapcbkol onepadil, n. [esig 3asasus,
O BiH HE MaB HanMMaHuX MpauiBHUKIB Ta
WO BIiH 3anydYmB [AnA BWUKOHaHHSA L€l
poboTu cybnigpagHuka n. Mate. BiH He
3Mmir Ha3BaTu iMeHa KOHKPETHMX
npauiBHUKIB, HaNHATUX UMM
cybnigpsagHukomM. BapTicTb nocnyr 3a uum
agoroBopoM MiXk n. [Oesigom Ta n. Mate
Gyna cnnayeHa Ha niacTasi cBigouTBa nNpo
3aBepLueHHs pobiT.

26. Y xopi nogaTtkoBux nepeBipok 6yno
BCTAHOBIEHO, WO n. MaTe TakoX He maB
HarvMaHMX NpauiBHUKIB abo obnagHaHHs,
HeobXigHOro Ana BUKOHaHHSA pobiT, Wwoao
AKNX BUCTaBIIANIMCS PaxyHKW, Ta WO BiH
NPOCTO  CKOMitoBaB  paxyHKU-gpaKTypu
iHworo cyénigpsaaHuka. OCTaHHIN, SKUIK
6y Tectem n. MaTte, He MmaB
3apeecTpoBaHUX npauiBHUKIB y
3a3HadYeHuMn nepiog Ta He noaas
nofaTkoBy [Jeknapauilo 3a BianoBigHUN
nogaTKoOBUN PiK.

27. 3 ypaxyBaHHAIM YyCiX uUuMx cpakTopis
nogaTKoOBUW OpraH yCTaHOBUB, NO-MNepLue,
Lo paxyHKun-aktypu, BUCTaBIIEHI
OCTaHHIM cybnigpsiAHMKOM, He Mornm
HaneXHUM 4YMHOM [OBECTU Yy MpaBOBUX
Linax, Wwo rocnogapcbka onepadis, npo
AKY NOETbCS Yy UMX paxyHkax, Bigbynacs,
no-gpyre, wo n. Marte akTu4yHo He

30iNCHIOBAaB YKOOHOI cybnigpsgHoi
[OisnbHOCTI.  Xo4a 3a  pesynbTaToMm
npoBeaeHnx nepeBipoK He




carried out by the workers named in the
attendance registers, it was not possible to
determine adequately for legal purposes
which contractor had carried out the work
and which undertaking had employed
those workers. In those circumstances,
the tax authority found, the invoices
received by Mr David did not reflect a
genuine economic transaction and were
therefore fictitious. Moreover, it found, Mr
David had not acted with due diligence
within the meaning of Paragraph 44(5) of
the Law on VAT.

28. Second, in 2006 Mr David had
undertaken to carry out for a company
certain work which he completed using
another subcontractor. However, at the
time of the tax inspection, the latter
subcontractor was already in liquidation. It
was not possible to contact its former
representative and no document was
submitted to the liquidator. According to
the tax authority, there was no evidence
that the price and the parties indicated on
the invoice issued by that subcontractor
were genuine. Moreover, in the view of
that authority, Mr David had not acted with
due diligence as required by the Law on
VAT because he had not satisfied himself
that that subcontractor had the necessary
resources to carry out the work in
guestion.

29. In those circumstances, the tax
authority refused the right to deduct
resulting from the two transactions at
issue, held that Mr David had incurred a
VAT debt and imposed on him a fine and
a late payment surcharge.

30. Mr David brought an action before the
Jasz-Nagykun-Szolnok Megyei Birosag
(Regional Court, Jasz-Nagykun-Szolnok)
against the decision taken by the tax
authority, claiming, inter alia, that he had

3anepevyBaBcs Ton pakTt, wo pobota
¢akTnyHo Byna BMkoHaHa abo Lo i 6yno
BMKOHAHO MnpauiBHMKaMW, 3a3Ha4YeHUMU B
XypHani BifBigyBaHHS, HEMOXNMBO Byno
HaNe>XHUM YNMHOM BM3HAYUTU Yy NPaBOBUX
Lindax, XTo 3 NigpsiaHuMKIB BUKOHaB poboTy,
a XTO HaMHSAB UMX NpauiBHUKIB. 3a UMX
obCcTaBMH NOOATKOBUN OpraH BCTAHOBWB,
WO  paxyHKn-gpakTypun, OTpumaHi 1.
Hesigom, He BigobpaxaloTb B LINCHOCTI
rocrnofapcbKy ornepauito i TOMy OCTaHHS €
GIKTUBHOIO. Kpim TOrO, oyno
BCTaHOBNeHo, wWo n. [lesig He AigB 3
HanexXHot  O0BayvHIiCTIO Yy  3HAYEeHHI
naparpady 44(5) 3akoHy npo NAB.

28. Wopgo gpyroi onepauii: y 2006 poui n.
HeBig 6yB 30060B’si3aHMA BUKOHATU ANs
OfHiEl KOMMNaHii neBHy poboTy, Ky BiH

3aBepwmMB 3@  JOMOMOroK  iHLIOro
3anydeHoro cybnigpsgHuka. OpgHak Ha
MOMEHT npoBeaeHHS noaaTKoBOl
nepeBipkM  Uer  cyOnigpsgHuK  yxe

nepebyBaB Yy CTaHi nikeigauii. 38’a3aTuncs
3 MOro KONMULWHIM nNpPeAcTaBHUKOM He
BOanocs, Ta XOOHWI AOKYMEHT
niksigatopy He HagasaBcs. 3a AaHUMU
nogaTKoBOro opraHy He 6yno >XoaHuX
AoKasiB TOro, WO BapTiCTb Ta CTOPOHMW,
3a3HadveHi y paxyHKy-akTypi,
BUCTaBMEHOMY UMM  CcybniapsaHUKOM,
Oynu cnpaexHimMu. Kpim TOro, Ha OymKy
nogaTkoBoOro oprady, n. [esig He gisB 3
HanexHow 06ayvHICTI0, K TOro BMMarae
3akoH npo T14B, ockinbkn BiH He
nepekoHaBcs, WO Len cyonigpagHuk mae
HeoOXxigHi  pecypcu AOns  BUKOHaHHS
BiQNOBIAHOT poboTn.

29. 3a uux obcTaBnH NoAaTKOBWUI OpraH
BiOMOBMB Yy npaBi Ha BUpaxyBaHHS
BHaACNigoK ABOX 3a3Ha4yeHUX onepauin, Ta
AOiMWoB BUCHOBKY, wWo n. [esig mae
nogatkosun Gopr 3 OB, i HaknaB Ha
HbOrO LWTpad Ta NEeHK 3a NPOCTPOYEHHS
TepMiHy crnnaTtu noaaTky.

30. T1. [Hes.ig
PerioHanbHoOro

nogaeB nMo3oB A0
cyny Ac-HagbkyH-
ConbHOK  MpO  CKacyBaHHA  PiLUEHHS,
NPUAHATOrO noaaTKoOBUM OopraHowm,
CTBEPAXYIOUM, 30KpEMA, LLO BiH BUSBMB




shown due diligence. He stated that he
was satisfied that the economic
transaction had actually taken place and
that he had checked the status of the
invoice issuer as a taxable person. He
could not be held liable for any failure on
the part of the subcontractor to fulfil his tax
obligations.

31. The Jasz-Nagykun-Szolnok Megyei
Birosag is unsure as to whether the
taxable person has the right to deduct
input VAT  without carrying out
supplementary inspections in the case
where the tax authority does not establish
negligent or intentional conduct in regard
to possible tax avoidance, attributable to
the invoice issuer himself or to the issuers
of other invoices received by him, of which
the recipient of the invoice, namely the
taxable person, was not aware or in which
he did not collude.

32. That court takes the view that, in the
light of the provisions of the Sixth
Directive, the taxable person exercising
the right of VAT deduction is not subject to
strict liability in relation to the invoices
addressed to him and cannot be made to
bear the burden of proof of the conduct
required by Paragraph 44(5) of the Law on
VAT where there is fault on the part of the
issuer of those invoices.

33. In those circumstances, the Jasz-
Nagykun-Szolnok Megyei Birosag
decided to stay the proceedings and to
refer the following questions to the Court
for a preliminary ruling:

‘(1) Are the provisions relating to VAT
deductions in [the] Sixth Council Directive
. and, as regards 2007, in ... Directive
2006/112 ... to be interpreted as meaning
that the right of deduction of a taxable
person may be restricted or prohibited by
the tax authority, on the basis of strict
liability, if the invoice issuer cannot
guarantee that the involvement of further
subcontractors complied with the rules?

HanexHy obayHicTb. BiH 3asBuMB, WO BiH
nepekoHaBcs, WO rocnogapcbka onepadis
cnpasai Bigbynacsa i wWo BiH nepesipuB
cTaTyc peecTtpauii ocobu, sika Buctasuna
paxyHKn-pakTypu, SK nraTHMKa nogaTkis.
BiH He mMoXxe HecTu BignoBiganbHOCTI 3a
HEeBUKOHaHHSA  cybnigpsaHMKOM  CBOIX
nogaTKkoBuX 3000B'sA3aHb.

31. PerioHanbHun cyn Ac-HagbkyH-
CorbHOK Ma€e CyMHiBM LWOAO TOro, YM Mae
nnaTHUK No4aTKy NpaBO Ha BUpaxXyBaHHS
NMNAOB 6e3 npoBegoeHHs  OOAATKOBUX
nepesipoK y pasi, AKLLO NogaTKOBUIA OpraH
He BCTaAHOBWB HeAbanocTi 4YM HasiBHOCTI
YMUCIly B MOXIIMBOMY YXWUNEHHi Big
cnnaTtu nogaTtkiB ocoboto, ssika BUCTaBuna
paxyHok-tbakTtypy, abo ocobamu, sKki
BUCTaBUNM iHWI paxyHKu-haktypu Big
Takoi ocobu, Npo LLO NaTHUK NoaaTKiB He
3HaB abo He fJisiB y 3MOBi WOAO0 TakuUx

paxyHKiB-pakTyp.

32. Cyn BBaxae, WO Ha nigcrasi
nonoxeHo LocToi [OupekTvBuM nnaTHUK
nogartkiB, $KWUMA 30IUCHIOE MpaBO Ha
BupaxyBaHHs [10B, He Hece cyBopoi
BiANOBIAANbHOCTI LWOAO paxXyHKiB-gaKTyp,
BUCTaABMNEHNUX Ha WMOro iM's, i HE MOXe
HEeCTU Tarap AOBEeLEHHSI 3aKOHHOCTI Aiwn,
BignoBsigHO Ao naparpady 44(5) 3akoHy
npo MNOB, y pasi BUHKU 3i CTOPOHM OCOOM,
sika BUCTaBuNa Ui paxyHKMu.

33. 3a uyux obctaBuH PerioHanbHui cyq
Ac-HagbkyH-ConbHOK BUPILUMB 3YMUHUTH
NPOBafXXEHHs1 Ta HanpaBUTU HACTYMHI
nutaHHa po Cygy gns posrnsagy Ta
NPUAHATTSA NONEPeAHbOro PiLLEHHS:

«(1) Ym cnig TnyMaunTn NONOXEHHS, Lo
cTtocyTbeca BupaxyBaHb 1B, y LWocTin
OupexTtusi Pagn ... Ta, woano 2007 poky, y
... Onpektusi 2006/112 ... 9k Taki, WO
npaBo NNaTHMKa NoAaTKy Ha BUpaxyBaHHS
Moxe OyTn obmexeHe abo 3abopoHeHe
noaaTkoBMM OpraHoM Ha nifgcraBsi CyBOpoOi
BiANOBiganbHOCTI, SAKWO ocoba, £ka
BUCTaBMNa paxyHOK-pakTypy, He Moxe
rapaHTyBatv, WO 3any4yeHHs  iHWWKX
cybnigpagHukis  6yno  3gincHeHo 3
AOTPUMaHHAM 3aKOHOA4aBCTBA?




(2) Where the tax authority does not
dispute that the economic activity detailed
in the invoice actually took place, nor that
the form of the invoice complies with the
legal provisions, may the authority lawfully
prohibit a VAT refund if the identity of the
other subcontractors used by the invoice
issuer cannot be determined, or invoices
have not been issued in accordance with
the rules by the latter?

(3) Is a tax authority which prohibits the
exercise of the right of deduction, [in
circumstances such as those described in
the second question], obliged to ensure
during its procedures that the taxable
person with the right of deduction was
aware of unlawful conduct, possibly
engaged in for the purpose of tax
avoidance, of the companies behind the
subcontracting chain, or even colluded in
such conduct?’

34. By order of the President of the Court
of 15 June 2011, Cases C-80/11 and C-
142/11 were joined for the purposes of the
written and oral procedures and of the
judgment.

Consideration of the questions referred

35. First of all, it must be noted that, having
regard to the various dates of the facts in
the main proceedings, the questions
submitted refer to both the Sixth Directive
and Directive 2006/112. As was noted at

paragraph 3 of the present judgment, the
latter directive has not, in principle, made
material changes to the Sixth Directive. In
particular, the provisions of those two
directives which are relevant in the context
of the cases in the main proceedings are,
in  essence, identical. In  those
circumstances, it is sufficient to examine
the questions referred in relation to the
provisions of Directive 2006/112 (see, to
that effect, Joined Cases C-180/10 and C-

(2) SAkwo nopaTkoBMMA  oOpraH  He
3anepeyye doakT 30iNCHEHHS
rocnofapcbkol OiANbHOCTI, 3a3Ha4yeHol y
paxyHKy-gakTypi, abo Toro, wo ¢opma
paxyHKka-gakTypu Bignosigae
NOMNOXEeHHAM 3aKOHOOAaBCTBA, YN MOXe
noLaTKOBWUW OpraH Ha 3aKOHHUX NigcTtaBax
3abopoHuTn BigwkogyeaHHA OB, Akwo
HEMOXIIMBO BCTAHOBUTM OCOOY iHLINX
cybnigpagHukie, aki 3anydanuca ocoboto,

fgKa BMUCTaBuna paxyHKN-pakTypu, 4m
AKWO  paxyHKU-hakTypu He  Bynu
BMUCTaBIEHi OCTaHHIM 3rigHo i3
3aKoHO4aBCTBOM?

(3) Ym 3060B'A3aHNN NOOATKOBUW OpraH,
AKMN 3abOpOHSIE 30IMCHEHHA MpaBa Ha
BUpaxyBaHHA [3a O0BCTaBWH, ONUCaHUX Y
APYroMy nuTaHHI], nepekoHaTnucsa y xopai
CBOIX npoueayp, Wo nraTHUK nogaTkis, 3
NpaBOM Ha BUpaxyBaHHSA, 3HaB MNpo
NpoOTUNPaBHY JisAnbHICTL KOMMaHIn  3a
naHutorom cybnigpsgis, Ta NMOBIpHO 6yB
3anyy4yeHun y Taky JAiSNbHICTL 3 METOoK
YXWUNEHHS Bif cnnaTtn nogaTtkie, UM HaBiTb
AisiB Y 3MOBi 3 HAMU?».

34. Ykasom [lpesumgeHta Cyagy Big 15
yepsHA 2011 poky Cnpasn C-80/11 Tta C-
142/11 6ynn ob'egHadHi gna  uinewn
NMMCbMOBOIO Ta YCHOIO NMPOBAaKEHHS Ta
BUHECEHHSI PilLIEHHS.

MuTaHHA, Wo noaaHi ao posrnsagy

35. Hacamnepepq cnig 3asHauuitn, wo 3
ypaxyBaHHAM pi3HMX AaT BUKIagy akTis
Yy  XOA4i  OCHOBHOIO  NPOBaLXEHHS,
npeacraBneHi MNUTaHHA CTOCYHTbCA HK
WocTtoi [OupektuBun, Tak i [dupektnsun
2006/112. Ak 3a3Havanocs y naparpacdi 3
UbOro pIlIEHHHA, OCTaHHA [OUMpPeKTMBa
3arafriloM He BHecna iCTOTHUX 3MiH A0
LWocToi npektneun. 3okpema, NONOXKEHHS

UMX [OBOX [OMPEKTUB, $Ki  CTOCYHOTbCS
cnpaB, WO poO3rnsgalnTbCd B paMKax
OCHOBHOrO  MPOBaXEeHHs, MO  CyTi
iAeHTUYHI. 3a umx obcTaBMH AOCTATHLO
PO3rNsHYTH BULLE3ragaHi NUTaHHSA
BiANOBIQHO [0 NONOXeHb [upekTnen
2006/112 (guB., Yy 3B’A3KYy i3 UUM,




181/10 Staby and Others [2011] ECR I-
8461, paragraphs 28 and 49 to 51).

The questions referred in Case C-142/11

36. By these questions, which it is
appropriate to examine together, the
referring court asks, in essence, whether
Articles 167, 168(a), 178(a), 220(1) and
226 of Directive 2006/112 must be
interpreted as precluding a national
practice whereby the tax authority refuses
a taxable person the right to deduct from
the VAT which he is liable to pay the VAT
due or paid in respect of services supplied
to him on the ground that the issuer of the
invoice relating to those services, or one of
his suppliers, acted improperly, without
that authority establishing that the taxable
person concerned was aware of that
improper conduct or colluded in that
conduct himself.

37. In order to reply to those questions, it
must first be borne in mind that, according
to settled case-law, the right of taxable
persons to deduct the VAT due or already
paid on goods purchased and services
received as inputs from the VAT which
they are liable to pay is a fundamental
principle of the common system of VAT
established by the relevant European
Union legislation (see, inter alia, Case C-
78/00 Commission v Italy [2001] ECR I-
8195, paragraph 28; Case C-25/07
Sosnowska [2008] ECR 1-5129, paragraph
14; and Case C-274/10 Commission v
Hungary [2011] ECR 1-7289, paragraph
42).

38. As the Court has repeatedly held, the
right to deduct provided for in Article 167
et seq. of Directive 2006/112 is an integral
part of the VAT scheme and in principle
may not be limited. In particular, the right
to deduct is exercisable immediately in
respect of all the taxes charged on

O6’egHaHi Cnpaeu C-180/10 ta C-181/10
Sfaby and Others [2011] ECR 1-8461,
naparpadu 28 ta 49-51).

lMumanHs y Cnipasi C-142/11

36. UuMmm nuTaHHAMKU, €Ki AOUINbHO
po3rnsgaTtn Yy CyKYynHOCTI, cyn nparHe
oTpumaTu BignoBigb Wwoao toro, yn CrarTi
167, 168(a), 178(a), 220(1) Ta 226
Aupexktnen 2006/112 cnig Tnymaumtn sk
Taki, WO BUKNOYaOTb  MOXIUBICTb
3aCTOCYBaHHA HaUiOHanbHOI  MPaKTUKK
nogaTKoOBOro opraHy He BU3HaBaTu NpaBo
nnaTHUMKa NogaTky Ha 3MEHLUEHHS CyMu
MAB, ska nignsarae HAM cnnaTi, Ha cymy
MNAB cnnadeHy un Taky, Wo nignsrae
cnnati, y 3B'si3ky 3 OTPMMaHUMW HUM
nocrnyramu, 3 MOCUSIAaHHAM Ha Te, WO
ocoba, sika BUCTaBNSE paxyHOK-dpakTypy
Ha Ui nocnyrM, 4Ynm 4GKMACbL 3 i
noctayanbHUKIB MO NaHUlory, BYMHUNA
MOpylWeHHs, 3a YMOB  BiACYTHOCTI
NIATBEPIKEHHS, WO  NepLl-3ragaHun
nnatHUK nopatky 6yB o06isHaHUW npo
BignoBigHe NOpYLLUEHHS ym oyB
BesnocepeHbO B HBOMY 3afisiHUN.

37. Onsa BignoBigi Ha Ui NUTaHHSA BapToO
HaragaTtu, WO 3a YyCTaneHoK MPaKTUKOH
cyay, nNpaBO NaTHMKA Ha 3MEHLUEHHS
cymu MNAOB oo cnnatn Ha MNOB, cnnadeHun
abo Takmi, WO nignsarae cnnati npu
npuadaHHi «BXigHMX» TOBapiB YM NOCANYT,
HaNeXuTb ao dbyHAaMeHTanbHMX
npuHuMnis  cnineHol  cuctemun  T14B,
BCTaAHOBIEHOI BiANOBIOAHUM
3aKkoHogaBCcTBOM  €Bpocoto3y  (aus.,
3okpema Cnpasy C-78/00 Commission v
Italy [2001] ECR [-8195, naparpad 28;
Cnpasy C-25/07 Sosnowska [2008]ECR I-
5129, naparpad 14; ta Cnpasy C-274/10
Commission v Hungary [2011] ECR I-
7289, naparpadc 42).

38. Ak Cya 3asHa4aB HeOAHOPa30BoO,
npaBo Ha BMpaxyBaHHs, HagaHe CTaTTeto
167 i 71.0. [dupektuBn 2006/112, €
HeBig’eMHoK cknagosoto moaeni MNAB, i B
NpUHUMMI HEe MoXe OyTn obmexeHuUM.
30Kkpema, npaBO Ha  BUpaxyBaHHSA
peanisyetbCs HeramHo WOAO0 BCbOro




transactions relating to inputs (see, inter
alia, Joined Cases C-110/98 to C-147/98
Gabalfrisa and Others [2000] ECR I-1577,
paragraph 43; Joined Cases C-439/04 and
C-440/04 Kittel and Recolta Recycling
[2006] ECR 1-6161, paragraph 47; Case
C-392/09 Uszodaepit6 [2010] ECR 1-8791,
paragraph 34; and Commission Vv
Hungary, paragraph 43).

39. The deduction system is intended to
relieve the trader entirely of the burden of
the VAT payable or paid in the course of
all his economic activities. The common
system of VAT consequently ensures
neutrality of taxation of all economic
activities, whatever the purpose or results
of those activities, provided that they are
themselves subject in principle to VAT
(see, inter alia, Gabalfrisa and Others,
paragraph 44; Case C-255/02 Halifax and
Others [2006] ECR 1-1609, paragraph 78;
Kittel and Recolta Recycling, paragraph
48; and Case C-438/09 Dankowski [2010]
ECR 1-14009, paragraph 24).

40. The question whether the VAT payable
on the prior or subsequent sales of the
goods concerned has or has not been paid
to the public purse is irrelevant to the right
of the taxable person to deduct input VAT.
VAT applies to each transaction by way of
production or distribution after deduction
of the VAT directly borne by the various
cost components (see order in Case C-
395/02 Transport Service [2004] ECR I-
1991, paragraph 26; judgments in Joined
Cases C-354/03, C-355/03 and C-484/03
Optigen and Others [2006] ECR 1-483,
paragraph 54; and Kittel and Recolta
Recycling, paragraph 49).

nogartky, 3acTocoBaHOro A0 ornepaudin 3
npnadaHHs (aus. cepep iHworo O6’eagHaHi
Cnpasn C-110/98 — C-147/98 Gabalfrisa
and Others [2000] ECR 1-1577, naparpad
43; O6’egHaHi CnpaBu C-439/04 Ta C-
440/04 Kittel and Recolta Recycling [2006]
ECR 1-6161, naparpadp 47; CnpaBy C-
392/09 Uszodaepité [2010] ECR 1-8791,
naparpad 34; Ta Commission v Hungary,
naparpad 43).

39. Cuctema BupaxyBaHb MpuU3Ha4eHa
ana  Toro, LWoO MOBHICTIO  3BiNbHUTU
npogasus Big onogaTtkyBaHHa 0B, wo
nignarae cnnati abo cnnavyetbcs B XOAi

MOro eKOHOMIYHOI AiAfbHOCTI. Takum
YNHOM, cninbHa cuctema noB
3abesneuye HEeNTparnbHICTb

onogaTKyBaHHA BCiX BWAIB €KOHOMIYHOT
OISANbHOCTI, He3amneXxHo Big MeTUn 4u
pes3ynbTaTiB TakMx BUAIB AisNbHOCTI 3a
YMOBW, WO BOHM caMi B MpUHUMNI €
ob’ektom onogatkyBaHHa [10B (awus.,
30KpemMa, Gabalfrisa  and Others,
naparpad 44; Cnpasy C-255/02 Halifax
and Others [2006] ECR 1-1609, naparpad

78; Kittel and Recolta Recycling,
naparpag 48; Ta Cnpasy C-438/09
Dankowski  [2010] ECR  1-14009,
naparpad 24).

40. MNuTtaHHa npo Te, Yn ByB cnnaveHuin
MAB i3 nonepegHix abo noganblnx
npogaxis  BIANOBIAHMX  TOBapiB 00
AepXaBHOro oroaxeTy, He Mae
BiHOLLEHHA OO0 NpaBa NnaTHUKa nogaTky
Ha  BUpaxyBaHHA BxigHoro  [10B.
MopaTtkoBe 3060B’sA3aHHA 3 1B BUHMKae
3a KOXHO onepadieto, Wo BiabyBaeTbCA
B npoueci BupobHuuTtBa abo peanisauii
TOBaApiB 4YM HagaHHA nocnyr nicns
BupaxyBaHHa [10B, wo 6e3nocepeaHbo
npunagae Ha pi3Hi cknagosi cobiBapTocCTi.
(amB. y Cnpasi C-395/02 Transport
Service [2004] ECR 1-1991, naparpad 26;
piweHHs B o6’egHaHnx Cnpaeax C-
354/03, C-355/03 T1a C-484/03 Optigen
and Others [2006] ECR 1-483, naparpad
54; Ta Kittel and Recolta Recycling,
naparpad 49).




41. Secondly, it must be recalled that
preventing  possible tax  evasion,
avoidance and abuse is an objective
recognised and encouraged by Directive
2006/112 (see, inter alia, Halifax and
Others, paragraph 71; Case C-285/09 R.
[2010] ECR 1-12605, paragraph 36; and
Case C-504/10 Tanoarch [2011] ECR I-
10853, paragraph 50). In that regard, the
Court has already held that EU law cannot
be relied on for abusive or fraudulent ends
(see, inter alia, Case C-32/03 Fini H [2005]
ECR [1-1599, paragraph 32; Halifax and
Others, paragraph 68; and Kittel and
Recolta Recycling, paragraph 54).

42. Therefore, it is a matter for the national
authorities and courts to refuse to allow
the right to deduct where it is established,
on the basis of objective evidence, that
that right is being relied on for fraudulent
or abusive ends (see, to that effect, Fini H,
paragraphs 33 and 34; Kittel and Recolta
Recycling, paragraph 55; and Case C-
414/10 Veleclair [2012] ECR, paragraph
32).

43. However, as regards the case in the
main proceedings, it is apparent from the
order for reference that it is not disputed
that the applicant in the main proceedings,
who wishes to exercise the right to deduct,
is a taxable person for the purposes of
Article 9(1) of Directive 2006/112 and that
the supplies of services relied on to
support that right were subsequently used
by that applicant as outputs for the
purpose of his own taxable transactions.

44. Moreover, it is apparent from the order
for reference that the questions referred
are based on the premisses, first, that the
transaction relied on as a basis for the right
to deduct was carried out, as is to be
inferred from the corresponding invoice,
and, second, that that invoice includes all

the information required by Directive
2006/112, with the result that the
substantive and formal conditions

41. [lo-gpyre, cnig Haragatv, WO
3anobiraHHsa MOXXINUBUM BMNagkam
YXUNEHHA Big cnnatu nogatkiB  Ta

3MIOBXMBAHHIO € METOH, BM3HAHOK Ta
nigtpumaHoro  Adupektusoto  2006/112
(amB., 30kpema, Halifax and Others,
naparpad 71; Cnpasy C-285/09 R. [2010]
ECR 1-12605, naparpad 36; Ta Cnpay C-
504/10 Tanoarch [2011] ECR 1-10853,
naparpad 50). Y 3B'sa3ky i3 yum Cypg Bxe
3a3HayaB, wWo npaBo €C He Moxe
BMKOPUCTOBYBATUCS AN 3MIOBXMBAHHSA UM
WwaxpancTea (aue., 3okpema, Cnpasy C-

32/03 Fini H [2005] ECR 1-1599,
naparpad 32; Halifax and Others,
naparpag 68; Ta Kittel and Recolta

Recycling, naparpad 54).

42. Tomy pfepxaBHi opraHu Ta cyau
NOBWHHI BIOMOBWUTU Y Ha[aHHI npaBa Ha
BMpPaxyBaHHS, AKLLO Ha OCHOBI
00’EKTMBHUX AOKa3iB BCTAHOBIMEHO, LWO Le
npaBO  BUMKOPUCTOBYETbCS B LiNsX
LaxpancTea abo 3noBxumBaHHA (amB., Fini
H, naparpadwu 33 Tta 34; Kittel and Recolta
Recycling, naparpad 55; ta CnpaBy C-
414/10 Veleclair [2012] ECR, naparpad
32).

43. OpHak, CTOCOBHO CrpaBu B paMKax
OCHOBHOIrO MPOBaXEHHS!, 3i 3BEPHEHHS
npo nonepeaHe pileHHA BbavaeTbes, WO
He 3anepeyyeTbCsl TON GakT, WO 3asBHUK
Yy pamMKax OCHOBHOrO NpoBa[XeHHSA, AKUN
Oaxae  ckopuctatuMca  npaBoM  Ha
BUpaxyBaHH4A, € NMATHUKOM nogaTtky Ans
uinen CratTi 9(1) OAupexktusn 2006/112 Ta
LLIO MOCTaBKM Nocnyr Ans peanisadii Lboro
npaBa 3rogomM BUKOPUCTOBYBanucs LUM
3asiBHUKOM SK NpoAyKuis Ansa uinen moro
BJTACHUX onodaTKoBYBaHWX onepaLiin.

44, Kpim TOro 3i 3BEPHEHHS nNpoO
nonepenHe piweHHa BOayaeTbcs, WO
3a3Ha4vyeHi MUTaHHA T['PYHTYHOTbCHA, MO-

nepwe, Ha nepegymoBax npo Te, WO
rocnogapcbka onepauiss, Ha OCHOBI SIKOI
BUHMKNO  MpaBO Ha  BUpaxyBaHHS,
dakTN4HO Bigbynace, Lo
NiaTBEPAXKYETLCS BiANOBIAHNUM pPaxyHKOM-
dakTtypoto, i, Nno-gpyre, WO Len paxyHoK-
dakTypa BKro4vae BCl iHGopMaLio, gka




provided for by that directive for the
creation and exercise of the right to deduct
are fulfilled. It is necessary to point out, in
particular, that the order for reference
does not indicate that the applicant in the
main proceedings himself acted unlawfully
by, for instance, filing false returns or
issuing improper invoices.

45. In those circumstances, a taxable
person can be refused the benefit of the
right to deduct only on the basis of the
case-law resulting from paragraphs 56 to
61 of Kittel and Recolta Recycling,
according to which it must be established,
on the basis of objective factors, that the
taxable person to whom were supplied the
goods or services which served as the
basis on which to substantiate the right to
deduct, knew, or ought to have known,
that that transaction was connected with
fraud previously committed by the supplier
or another trader at an earlier stage in the
transaction.

46. A taxable person who knew, or ought
to have known, that, by his purchase, he
was taking part in a transaction connected
with fraudulent evasion of VAT must, for
the purposes of Directive 2006/112, be
regarded as a participant in that fraud,
irrespective of whether or not he profited
by the resale of the goods or the use of the
services in the context of the taxable
transactions subsequently carried out by
him (see Kittel and Recolta Recycling,
paragraph 56).

47. By contrast, it is incompatible with the
rules governing the right to deduct under
that directive, as noted in paragraphs 37 to
40 of the present judgment, to impose a
penalty, in the form of refusing that right to
a taxable person who did not know, and
could not have known, that the transaction

BuMaraetoecs  Oupektusoto  2006/112,
BHacnigokK 4yoro BMKOHYHOTbCS
MaTtepianbHO-NpaBoBi Ta  dopmaribHi

ymoBu, nepenbadeHi uieto AMpeKkTnBoro
ANs BUHUKHEHHS Ta peanisauil npasa Ha
BUpaxyBaHHdA. Cnig 3asHauutn, Wo Yy
3BEPHEHHI NpOo nonepefHe pileHHs He

BKa3yeTbCH, WO CaM 3asBHUK Yy XOAi
OCHOBHOIO NpoOBaMXXeHHs OiSiB HE3aKOHHO,
Hanpwuknaa, LLUNIAXOM noaaHHsA
HernpaBanBUX aeknapauin umn
BUCTABIEHHS  HEHANEXHWX  paxyHKiB-
dakTyp.

45. 3a Takmx ob6CTaBWH NNATHUKY NoaaTky
MOXe OyTu BiOMOBMNEHO Y HadaHHI npaea
Ha BMpaxyBaHHSA §uwWe Ha nigcTasi
npeueaeHTHOro npaea, WO BUNMMBaE 3
naparpagis 56-61 cnpasu Kittel and
Recolta Recycling, BignosigHO A0 SAKMX
NOBWHHO OyTW BCTaAHOBMEHO Ha NiacTaB.i
00'eKTMBHUX  (paKTopiB, WO MMAaTHUK
nogaTkiB, SKOMY noctayanucb ToOBapu 4u
nocnyrn, ki crnyryeanu nigcraBol AN
OBrpyHTyBaHHA nNpaBa Ha BUpaxyBaHHA,
3HaB abo noBuHeH OyB 3HATK, WO USA
TpaH3akuia 6yna noe’d3aHa 3 paHiwe
BYMHEHMM MOCTa4anbHUKOM abo iHWUM
TOProBUEM LUAXpamMcTBOM Ha BinbLu
paHHIn cTagii yrogw.

46. lNnaTHMK nopaTtky, sikuh 3HaB abo
NnoBMHEH ByB 3HATK, LLIO CBOEKD MOKYMKOH
BiH Gepe y4yacTb B onepadii, NoB’a3aHin 3
LWaxXpanCbKUM YXUIEHHSM Bi4 cnnatu
MAB, nosuHeH, ana uinen [dupektnsun
2006/112, posrnagatvca  SGK  y4aCHUK
LbOro Laxpamcrea, He3anexHo Big Toro,
4y  oTpumMaB  BIH npubyTok  BIg
nepenpogaxy ToBapie abo BUKOPUCTaHHS
Nnocrnyr y KOHTEKCTi onoaaTKoBYBaHWUX
onepawuin, 34iNCHEHUX HUM 3rogoMm (auB.
Kittel and Recolta Recycling, naparpad
56).

47. | HaBnakn, npasunam, Wo perynoTb
npaBo Ha BUpaxyBaHHSA BiANOBIAHO 4O i€l
ANPEKTUBK, SIK 3a3Ha4YeHO B naparpadax

37-40 uUbOro pilleHHs, cynepeynTb
3aCTOCYBaHHA [MOKapaHHA Yy BUrnagi
BiAMOBM Yy TakoMy npaBi MnaTHUKY

nogaTtky, SKMN He 3HaB | HE MIr 3HaTH, Lo




concerned was connected with fraud
committed by the supplier, or that another
transaction forming part of the chain of
supply prior or subsequent to that
transaction carried out by the taxable
person was vitiated by VAT fraud (see, to
that effect, Optigen and Others,
paragraphs 52 and 55, and Kittel and
Recolta Recycling, paragraphs 45, 46 and
60).

48. The establishment of a system of strict
liability would go beyond what is
necessary to preserve the public
exchequer’'s rights (see, to that effect,
Case C-384/04 Federation of
Technological Industries and Others
[2006] ECR 1-4191, paragraph 32, and
Case C-271/06 Netto Supermarkt [2008]
ECR I-771, paragraph 23).

49. Given that the refusal of the right to
deduct in accordance with paragraph 45 of
the present judgment is an exception to
the application of the fundamental
principle constituted by that right, it is for
the tax authority to establish, to the
requisite legal standard, the objective
evidence which allows the conclusion to
be drawn that the taxable person knew, or
ought to have known, that the transaction
relied on as a basis for the right to deduct
was connected with fraud committed by
the supplier or by another trader acting
earlier in the chain of supply.

50. In the Ilight of the foregoing
considerations, the answer to the
guestions referred in Case C-142/11 is
that Articles 167, 168(a), 178(a), 220(1)
and 226 of Directive 2006/112 must be
interpreted as precluding a national
practice whereby the tax authority refuses
a taxable person the right to deduct, from
the VAT which he is liable to pay, the
amount of the VAT due or paid in respect
of the services supplied to him, on the
ground that the issuer of the invoice
relating to those services, or one of his
suppliers, acted improperly, without that

po3rnsgayBaHa onepauisi 6yna nos’da3aHa 3
LaxpancTeom, BYMHEHUM
nocTtavanbHMKoOM, abo Lo iHWa onepadis
B NaHLU03i nocTayaHHa go abo nicnsa uiel
onepadii, 3ginCHeHOI NNaTHUKOM noaaTky,
byna 34incHeHa 3 NopyLUEHHAM
3akoHogascTBa 3 [14B (amB. 3 uboro
npuBoay piweHHsa y Cnpasax Optigen and
Others, naparpadwu 52 ta 55, Ta Kittel and
Recolta Recycling, naparpadcwu 45, 46 Ta
60).

48. BcTtaHOBrEHHA cucTtemMun CyBOpPOI
BignoBiganbHOCTI BMXxoauno 6 3a pamku
TOro, WO HeobxigHo ansa 36epexeHHs
npaBa [Oep)aBHOro kKasHayencrtsa (OuB.
wopno usoro Cnpasy C-384/04 Federation
of Technology Industries and Others
[2006] ECR 1-4191, naparpacp 32, i
CnpaBy C-271/06 Netto Supermarkt
[2008] ECR I-771, naparpadc 23).

49. BpaxoBytouu, WO BiAMOBA y npasi Ha
BUpaxyBaHHA BIiAMOBIAHO OO NyHKTY 45
UbOro  pillEeHHs € BUHATKOM i3
3aCToCyBaHHS dyHOAaMEHTanNbLHOro
NPUHUMNY, 3aCHOBAHOrO Ha LbOMY npasi,
nogaTKOBUM OpraH MOBMHEH BCTAHOBUTU
BiAMOBIAHO OO0 HeobXiAHOro NpPaBOBOrO
ctaHgapTy o6’eKTMBHI  gokasu,  LWO
A03BONAITL 3pOOUTM BUCHOBOK MNpPO Te,
WO NNaTHUK noaaTkiB 3HaB abo MOBUHEH
OyB 3HaTW, WO UA onepauis, Ha sKin
I'PYHTYBanocs nNpaBO Ha BMpaxyBaHHS,
Oyna nop’sa3aHa 3 paHiwe BYNHEHUM
noctayanbHMKoM abo iHWWM npoaaBueM
No flaHUry noctavyaHHs WaxpancTteoMm.

50. Ha nigctaBi BuULWEBUKNAOEHOrO,
BiANOBiAb Ha NWTaHHA, MOCTaBMEHI Y
cnpasi C-142/11, € Takot: CraTtTi 167,
168(a), 178(a), 220(1) Ta 226 OupekTnemn
2006/112 cnig TNnymMaumTn §K Taki, WO
BUKITIOYAOTb MOXIMBICTb 3aCTOCYBaHHS
HauioOHanNbHOI  MPaKTUKM  NOAATKOBOro
OpraHy He BM3HaBaTXM NpaBO MnaTHUKa
nogatky Ha 3meHweHHa cymu OB, ska
nignarae Hum cnnati, Ha cymy (1B
cnnadveHy uv Taky, Wo nigndarae cnnari, y
3B’513Ky 3 OTPUMaHNUMM HUM nocrnyramu, 3
nocunaHHAM Ha Te, Wo ocoba, ska
BUCTaBUNa paxyHOK-pakTypy Ha Ui




authority establishing, on the basis of
objective evidence, that the taxable
person concerned knew, or ought to have
known, that the transaction relied on as a
basis for the right to deduct was connected
with fraud committed by the issuer of the
invoice or by another trader acting earlier
in the chain of supply.

The questions referred in Case C-80/11

51. By these questions, which it is
appropriate to examine together, the
national court asks, in essence, whether
Articles 167, 168(a), 178(a) and 273 of
Directive 2006/112 must be interpreted as
precluding a national practice whereby the
tax authority refuses the right to deduct on
the ground that the taxable person did not
satisfy himself that the issuer of the invoice
relating to the goods in respect of which
the exercise of the right to deduct is sought
had the status of a taxable person, that he
was in possession of the goods in question
and was in a position to supply them, and
that he had satisfied his obligations as
regards declaration and payment of VAT,
or on the ground that that taxable person
is not in possession of, in addition to that
invoice, other documents capable of
demonstrating that those conditions were
fulfilled.

52. In that regard, it is apparent from the
order for reference and, in particular, the
first question, that the questions referred in
Case C-80/11 are, like those referred in
Case C-142/11, based on the premiss that
the substantive and formal conditions
provided for by Directive 2006/112 for the
exercise of the right to deduct are fulfilled,
in particular the condition which requires
the taxable person to be in possession of
an invoice which confirms that the goods
were actually supplied and which complies
with the requirements of that directive.
Accordingly, in the light of the response
given in paragraph 50 of the present

nocnyru, Yn SIKUKCh i3 1l NocTayvanbHUKIB
No naHutory, BYMHWMNA MOpPYLUEHHS, 3a
YMOB BIifICYyTHOCTI NiOTBEPIKEHHA Ha
OCHOBi O00’€KTMBHMX [oOKas3iB TOro, Lo
BiANOBIOHWIM NNaTHWK nogaTtkiB 3HaB abo
noBuHeH OyB 3HaTK, WO Us onepauid, Ha
AKIN rpyHTYyBanocs npaso Ha
BMpaxyBaHHsA, Oyna nos’sisaHa 3 paHiwe
BYMHEHUM nocTavanbHMKOM abo iHWKM
npodaBLUeM MO JaHulry nocTtavyaHHsA
LaxpanCcTBOM.

lMumaHHs1 y Cripasi C-80/11

51. Uumum nuTaHHaMU, SKi OOUinNbHO
po3rnagatm y CYKYNHOCTI, HauioHanbHU1
cyn nparHe oTpumaTtu BignoBigb WOAO
Toro, un CrtatTi 167, 168(a), 178(a) Ta 273
AOupexktusn 2006/112 cnig Tnymaumtm sk
Taki, WO BUKNOYaOTb  MOXIMBICTb
3aCTOCYBaHHA HaUiOHaNbHOI NpPaKTUKW,
BiANOBIAHO [0 SKOI NoAaTKOBUMWA OpraH
BIOMOBIISIE Y MpaBi Ha BMpaxyBaHHS Ha Tin
nigctasi, WO nnaTHUK nodaTtky He
nepekoHaBcs B TOMy, WO ocoba, dka
BUCTaBMNa paxyHOK-akTypy Ha ToBapw,
OO0 SKUX BMMAaraeTbCa 30iINCHEHHS
npaBa Ha BUpPaxyBaHHA, Mana crtaTyc
nnaTHUMKa nogaTtky, Bofodina uumu
ToBapamu i 6yna B 3mM03i iX NOCTaBUTH, i
Lo Us ocoba BMKOHarna cBoi 3000B'A3aHHS
Loao aeknapyBaHHa Ta cnnatm MAB, abo
Ha nigcTasi, WO uen nnaTHUK nogaTky He
Ma€e KpiM LUbOro paxyHka-akTypu iHLWNX
AOKYMEHTIB, AKi NiaTBEPAXYIOTb
BUKOHAHHSA LIX YMOB.

52. Y 3B'dA3Ky i3 UMM, 3i 3BEPHEHHA NpPO
nonepeaHe pilleHHs Ta 30KpemMa NepLloro

nuTaHHa BOAYaeTbCs, WO  MUTaHHA,
3asHayeHi y Cpnpasi C-80/11, €
aHanoriyHMumMm nuTaHHam y cnpasi C-

142/11, BuxogauM 3 nNepenymos, WO
MaTtepianbHO-NpaBoBi Ta  dopmaribHi
YMOBMU, nepeabayeHi [npekTneoro

2006/112 pns  34iNcHEeHHA npaBa  Ha
BMpaxyBaHHA, BUKOHAHO, 30KpeMa yMOBY,
sika BMMarae Bif nraTHWKa nogaTky maTtu
paxyHOK-paKTypy, 9K NiOTBEPOXKYE, WO
TOBapn Oynn (akTUYHO MOCTaBneHi, Ta
BignoBigae Bumoram uiei  [QupekTtusu.
BignosigHo, 3 orngagy Ha Bignosigpb,




judgment, which also applies in the case
of the supply of goods, the right to deduct
can be refused only where it is
established, on the basis of objective
evidence, that the taxable person
concerned knew, or ought to have known,
that the transaction relied on as a basis for
the right to deduct was connected with
fraud committed by the issuer of the
invoice or by another trader acting earlier
in the chain of supply.

53. According to the Court’'s case-law,
traders who take every precaution which
could reasonably be required of them to
ensure that their transactions are not
connected with fraud, be it the fraudulent
evasion of VAT or other fraud, must be
able to rely on the legality of those
transactions without the risk of losing their
right to deduct the input VAT (see Kittel
and Recolta Recycling, paragraph 51).

54. On the other hand, it is not contrary to
European Union law to require a trader to
take every step which could reasonably be
required of him to satisfy himself that the
transaction which he is effecting does not
result in his participation in tax evasion
(see, to that effect Case C-409/04 Teleos
and Others [2007] ECR 1-7797,
paragraphs 65 and 68; Netto Supermarkt,
paragraph 24; and Case C-499/10
Vlaamse Oliemaatschappij [2011] ECR I-
14191, paragraph 25).

55. Moreover, in accordance with the first
paragraph of Article 273 of Directive
2006/112, Member States may impose
obligations, other than those provided for
by that directive, if they consider such
obligations necessary to ensure the
correct levying and collection of VAT and
to prevent evasion.

HagaHy y nyHkTi 50 UbOro pileHHs, Aka
TaKOX 3aCTOCOBYETbCHA Y pasi MOCTaBKu
TOBapy, y NpaBi Ha BUpaxyBaHHA MOXe
OyTn BiAMOBMEHO NULWe y TOMY BUNAAKY,
SKLLO Ha OCHOBi OO'E€KTUBHUX [JOKa3iB
BCTAHOBIIEHO, WO NNaTHUK NoaaTKy 3HaB,
abo NOBUHEH oyB 3HaTK, LLIO
rocnogapcbka onepawuis, Ha AKIN
I'PYHTYBanocs npaBoO Ha BUpaxyBaHHS,
nos’sA3aHa 3 paHiwe BYNHEHUM
noctayanbHMKoM abo iHWWM npogaBueM
Mo NaHUory noctavyaHHs LWaxpancTteoM.

53. BignosigHoO 0 npeueneHTHOro npasa
Cyay, nnaTtHUKM nogaTkiB, AKi BXUBaKOTb
yCix 3axofiB, siki MOXyTb OBGr'pyHTOBAHO
BMMaraTucs BiO HUX 3 METOH0
3abe3neyeHHs TOoro, Lo TXHi rocnogapchbKi
onepauii He noB'sA3aHi 3 LWaxpancTBOM,
Oyob TO LWaxpancbke YXWUMEHHA Big
cnnatnm OB abo iHwe waxpancTeo,
NOBUHHI MaTW MOXNUBICTb MNOKMNagaTUCS
Ha 3aKOHHICTb Takux onepauin 6e3 pusmnky
BTpaTu npaBa Ha BupaxyBaHHs B (aus..,
Kittel and Recolta Recycling, naparpad
51).

54. 3 iHworo ©OKy, 3aKOHOOABCTBY
€sponencobkoro Col3y He cynepeyunTb
obrpyHToBaHa BMMOra [0 NnNaTHUKa
nogaTtkiB BXWUTW BCiX 3axogis, LWob
nepekoHaTucd, LWo onepauia, $Ky BiH
30INCHIOE, HE NPU3BOANTL 4O MOro yyacrTi
B YXWNEHHi Big cnnaTtu nogaTtkiB (auBs. y
3B’A3Ky i3 umm CnipaBy C-409/04 Teleos
and Others [2007] ECR 1-7797,
naparpadgu 65 ta 68; Netto Supermarkt,
naparpag 24; Ta Cnpasy C-499/10
Vlaamse Oliemaatschappij [2011] ECR I-
14191, naparpac 25).

55. Kpim ToOro, BignoBigHO A0 nepLioro
naparpagy Cratti 273 [Oupektnsu
2006/112, [epxaBu-yneHu MOXYTb
nepegbayatn iHWi 06OB’A3KM,  KpiM
3a3HayeHux y uin AnpekTusi, AKLLO BOHM
BBa)kaloTb Taki 00OOB’A3kM HeobXiaHUMMK

ans 3abe3neyeHHs npaBuUibHOIro
yTpuMaHHa Ta cTdarHeHHsa [10B Ta
3anobiraHHA  YXUNEHHI  Big  cnnatu

noaaTkiB.




56. However, even though that provision
gives the Member States a margin of
discretion (see Case C-588/10 Kraft
Foods Polska [2012] ECR, paragraph 23),
that option may not be relied upon,
according to the second paragraph of that
article, in order to impose additional
invoicing obligations over and above those
laid down in Chapter 3, headed ‘Invoicing’,
of Title XI, headed ‘Obligations of taxable
persons and certain non-taxable persons’,
of that directive and, in particular, Article
226 thereof.

57. Furthermore, the measures which the
Member States may adopt under Article
273 of Directive 2006/112, in order to
ensure the correct levying and collection of
the tax and to prevent evasion, must not
go further than is necessary to attain such
objectives. Therefore, they cannot be used
in such a way that they would have the
effect of systematically undermining the
right to deduct VAT and, consequently, the
neutrality of VAT, which is a fundamental
principle of the common system of VAT
(see, to that effect, inter alia, Gabalfrisa
and Others, paragraph 52; Halifax and
Others, paragraph 92; Case C-385/09
Nidera Handelscompagnie [2010] ECR I-
10385, paragraph 49; and Dankowski,
paragraph 37).

58. As regards the national measures at
issue in the case in the main proceedings,
it must be noted that the Law on VAT does
not prescribe specific obligations, but
merely provides, in Paragraph 44(5), that
the taxation rights of the taxable person
indicated as the purchaser in the invoice
may not be called into question, provided
that that person has acted with due
diligence in respect of the chargeable
event, bearing in mind the circumstances
under which the goods were supplied or
the services performed.

59. In those circumstances, it follows from
the case-law referred to in paragraphs 53

56. OpHak, He3BaXkawyMm Ha Te, WO ue
NOSIOXEHHA Hagae [epkaBam-yneHam
csoboay poscyay (ams. Cnpasy C-588/10
Kraft Foods Polska [2012] ECR,
naparpad 23), uen BapiaHT, 3rigHo i3
apyrum  naparpacgom uiei CrtatTi, He
MOXHa BMKOPUCTOBYBaTH ans
BCTAHOBNEHHA A04aTKOBUX 0O0OOB’A3KIB,
NOB’A3aHUX i3 BWUCTaBMEHHSAM pPaxyHKiB-
dakTyp, noHag  obcar  oboB’A3KiB,
BCTaHoBneHux y naei 3 «BuctaeneHHs
paxyHkiB-thaktyp» Poaginy XI «O6oB’a3ku
onogaTkoByBaHMX ocCi6 Ta  geskux
HeonoaaTKoBYBaHUX ocio» uiel
[OvpekTneu Ta, 3okpema, 1i CtatTi 226.

57. Kpim Toro, 3axoamn, ski [epxaBu-
UYMEHN MOXYTb BXUTWM BIiANOBIAHO [O
CratTi 273 OQupektnen 2006/112 3 meTot0
3abe3neyeHHs NpaBUbHOIO YTPUMaHHS
Ta cTarHeHHs [1OB T1a 3anobiraHHs
YXWNEHHIO Big cnnatM nogaTkie, He
NMOBUHHI BMXOAUTU 3a paMKu, HeobXiaHi
ANs OOCArHEHHS Takux uinen. Tomy ix He
MOXHa BWKOPUCTOBYBATU TakMM YUHOM,
Wwob BOHM CUCTEMATMYHO MOpYyLUyBanu
npaBo Ha BupaxyBaHHa [10B, a oTxe,
HeuTparbHICTb naoB., AKe €
dyHOaMeHTanbHUM NPUHLXNOM
3aranbHoil cuctemun MNAOB (aue., 3okpema,
Gabalfrisa and Others, naparpadg 52;
Halifax and Others, naparpad 92; Cnpasy
C-385/09 Nidera Handelscompagnie
[2010] ECR 1-10385, naparpac 49; Ta
Dankowski, naparpacd 37).

58. LLlogo HauioHanbHMX 3axoaiB, NPo siKi
noeTbCcs y cnpasi B pamkKax OCHOBHOIO
NpoBafXXeHHs!, CNif 3a3HaunTyn, LWo 3akoH
npo [[B He BW3HA4Ya€e KOHKPETHI
oboB’A3kn, a nuwe nepenbavae y
naparpacdi 44(5), wo nogaTkoBi npa.a
nnatHMKa NoAaTKiB, 3a3HaA4eHoro Yy
paxyHKy-akTypi K NOKynus, He MOXYTb
OyTu nocTasrneHi Nig CyMHIB 3a YMOBMU, LLO
us ocoba gisna 3 HanexHow 00ayHiCTIo
wongo  ob’ekta  onoAgatkyBaHHA 3
ypaxyBaHHAM 0OCTaBuWH, 3a skux 6yno
nocTaBneHo ToBapun abo HagaHo NOCnyru.

59. 3a umx obcTtaBuH, 3 NpeueaeHTHOro
npaea, 3ragaHoro y naparpadax 53 i 54




and 54 of the present judgment that
determination of the measures which may,
in a particular case, reasonably be
required of a taxable person wishing to
exercise the right to deduct VAT in order
to satisfy himself that his transactions are
not connected with fraud committed by a
trader at an earlier stage of a transaction
depends essentially on the circumstances
of that particular case.

60. It is true that, when there are
indications pointing to an infringement or
fraud, a reasonable trader could,
depending on the circumstances of the
case, be obliged to make enquiries about
another trader from whom he intends to
purchase goods or services in order to
ascertain the latter’s trustworthiness.

61. However, the tax authority cannot, as
a general rule, require the taxable person
wishing to exercise the right to deduct
VAT, first, to ensure that the issuer of the
invoice relating to the goods and services
in respect of which the exercise of that
right to deduct is sought has the capacity
of a taxable person, that he was in
possession of the goods at issue and was
in a position to supply them and that he
has satisfied his obligations as regards
declaration and payment of VAT, in order
to be satisfied that there are no
irregularities or fraud at the level of the
traders operating at an earlier stage of the
transaction or, second, to be in possession
of documents in that regard.

62. It is, in principle, for the tax authorities
to carry out the necessary inspections of
taxable persons in order to detect VAT
irregularities and fraud as well as to
impose penalties on the taxable person
who has committed those irregularities or
fraud.

63. According to the case-law of the Court,
Member States are required to check
taxable persons’ returns, accounts and
other relevant documents (see Case C-

Lboro PilLIEHHS,
BU3HAYEHHA 3axofiB, $Ki  MOXYyTb Yy
KOHKpETHOMY  BMMagKy o6rpyHTOBaHO
BMMaraTucs Big nNiaTHUKA NogaTkiB, AKUN
Gaxae  ckopucrtartucs npaBoMm Ha
BupaxyBaHHsa B, wob nepekoHaTuca B
TOMY, LLO MOro rocnofapcbki onepauii He
NnoB’si3aHi 3 LWaxpancTBOM, BYUHEHUM
KOHTpareHTOM paHile o naHutry
NoCTa4YaHHs, 3aneXuTb rONOBHUM YMHOM
Bi ~oOCTaBMH  LUbOr0  KOHKPETHOro
BUMNAKY.

BUMNMBae, Lo

60. [lincHo, Konn € O3HaKn, WO BKa3ylTb
Ha  nopyweHHa abo  LwaxpancTteo,
pO3Cy4SIMBMA NpoAaBeLb, 3anexHo Big
obcTaBuH cnpasu, MOXe 6yTn
3060B’A3aHUN 3pobUTK 3aNnUT NPO iHLIOrO
npogasusi, y 4KOro BiH Mae Hamip
npuadatn ToBapu 4M nocnyrn, wWob
nepekoHaTUCs y MOro HaginHoCTiI.

61. OpgHak nogaTKoBUKA  OpraH,
npaBuno, He MOXe BuMaratm Big
nnaTHuKa nogarky, AKNN baxae
CKOpUCTaATUCA MPaBOM Ha BUpaxyBaHHSA
MAaB, no-nepiie, nepesipaT, Yn ocoba,
fka BWUCTaBuma paxyHOK-akTypy Ha
TOBapK, LWOOO  SKUX  BMMaraeTbcs
30IMCHEHHA NpaBa Ha BUpPaxyBaHHA, €
nnaTHUKOM MoAaTKy, WO BOHA BOJSOAiE
UMMM TOBapaMu i B 3MO3i IX NOCTaBUTH, i
Wo Taka ocoba BMKOHana  CBOI
3000B'A3aHHA  WOA0 [AeKnapyBaHHA Ta
cnnatv MNAB, ans Toro Wwob nepekoHaTucs
y BiCYTHOCTI NOpyLeHb Yn Laxpancrea
KOHTpareHTiB  paHiwe no  naHuyory
nocradyaHHs, abo, no-gpyre, MaTu
BiAMNOBIAHI AOKYMEHTHN LWOAO LbOro.

AK

62. 3okpema, nogaTKoBi OpraHn MOBUHHI
npoBOAUTU HeobXiaHi nepesipku
nnaTHUKIB NoaaTkiB 3 METOK BUABIEHHS
nopyweHs MNAOB Ta waxpancTea, a Takox
Haknagatm wTpadm Ha  nnaTHUKa
noaaTkiB, KU BYMHUB Lji NOPYLUEHHS abo
LaxpancTteo.

63. BignosigHoO 0o npeueneHTHOro npaea
Cyny [epxaBun-uneHu 3000B'A3aHi
nepeBipaTH aeknapauii NMaTHUKIB
nogatkiB, Gyxrantepcbkun O6niK Ta iHLI




132/06 Commission v Italy [2008] ECR I-
5457, paragraph 37, and Case C-188/09
Profaktor Kulesza,Frankowski, Jozwiak,
Orfowski [2010] ECR 1-7639, paragraph
21).

64. To that end, Directive 2006/112
imposes, in particular in Article 242, an
obligation on every taxable person to keep
accounts in sufficient detail for VAT to be
applied and its application checked by the
tax authorities. In order to facilitate the
performance of that task, Articles 245 and
249 of that directive provide for the right of
the competent authorities to access the
invoices which the taxable person is
obliged to store under Article 244 of that
directive.

65. It follows that, by imposing on taxable
persons, in view of the risk that the right to
deduct may be refused, the measures
listed in paragraph 61 of the present
judgment, the tax authority would, contrary
to those provisions, be transferring its own
investigative tasks to taxable persons.

66. In the light of the foregoing
considerations, the answer to the
guestions referred in Case C-80/11 is that
Articles 167, 168(a), 178(a) and 273 of
Directive 2006/112 must be interpreted as
precluding a national practice whereby the
tax authority refuses the right to deduct on
the ground that the taxable person did not
satisfy himself that the issuer of the invoice
relating to the goods in respect of which
the exercise of the right to deduct is sought
had the status of a taxable person, that he
was in possession of the goods in question
and was in a position to supply them, and
that he had satisfied his obligations as
regards declaration and payment of VAT,
or on the ground that, in addition to that
invoice, that taxable person is not in
possession of other documents capable of
demonstrating that those conditions were
fulfilled, although the substantive and
formal conditions laid down by Directive

BignoBigHi gokymeHTn (ame. CnpaBy C-
132/06 Commission v Italy [2008] ECR I-
5457, naparpad 37, Ta CnpaBy C-188/09
Profaktor Kulesza,Frankowski, Jozwiak,
Orfowski [2010] ECR [-7639, naparpad
21).

64. Y 3B'a3Ky i3 umm, [upektmnea 2006/112
BCTaHOBMOE 000B’A30K, 30kpeMa y CtarTi
242, pNA KOXHOrO nfiaTHUKa noJaTtky
BECTU [JOCTaTHbO AeTanbHui obnik Ans
cnpasngaHHa 1B ”n nepesipkn noro
cnpaBfistHHA  NOAATKOBMMW  OpraHamu.
Ona  CNpUsiHHA  BMKOHAHHK  LbOro
3aBagaHHs, Crtatti 245 T1a 249 uiel
Ounpektnsen nepenbavatotb npaBso
KOMMNETEHTHMUX OpraHiB Ha [ocTyn o
paxyHKiB-pakTyp, SKi NfaTHUK noaaTkis
3060B’s13aHNM 3bepiratn BIiANOBIAHO A0
CTtaTTi 244 ujiei QMpPeKTMBMN.

65. 3 uboro BMnnMBae, Lo, 3060B’sA3y04N
NNaTHWKIB NoAdaTKiB, Y 3B'A3KY 3 PU3UKOM
BiAMOBM Yy npaBi Ha BUpaxyBaHHS,
BXMBaTK 3axo4M, 3a3HadveHi y MyHKTi 61
LbOro  pilleHHs, nogaTKoBMM  OpraH,
BCynepey Lux NnosioxeHnb, nepeknagatmve
Ha NNaTHWKIB nogaTKiB BnacHi 000B’A3KK
Nno po3cnigyBaHHIo.

66. Ha nigctasi BuULWEBKKNAOEHOrO,
BiAMOBiAb Ha NUTaHHA wWoao cnpasu C-
80/11 € Takoto: CtaTtTi 167, 168(a), 178(a)
Ta 273 [dupexktmen 2006/112 cnig
TAYyMauMTM €K TaKi, WO BUKNHOYaKTb
MOXIMBICTb 3aCTOCYBaHHS HaLiOHanbHOI
NpPaKTUKK, BIANOBIAHO A0 SIKOT NOAAaTKOBUN
opraH BiAMOBIISIE Y NpaBi Ha BUpaxyBaHHA
Ha TiK nigcrasi, WO NMaTHUK nogaTky He
nepekoHaBcs y ToMy, WO ocoba, dka
BUCTaBMNa paxyHOK-pakTypy Ha ToBapw,
OO0 SKUX BMMAaraeTbCsa 30INCHEHHS
npaBa Ha BUpaxyBaHHHA, Marna cTtaTyc
nnaTtHMKa nogaTtky, Bonogina uumu
ToBapamu i Byna B 3M03i X NOCTaBUTH, i
O BMKOHana cBOi 3000B'A3aHHA LIOO0
aeknapyBaHHsa Ta cnnatu 0B, abo Ha
nigcTasi, WO uen NnaTHUK NogaTtky He Mae
KpiM Takoro paxyHka-aktypu iHWuxX
AOKYMEHTIB, o NigTBEPAXYOTb
BUKOHaHHSA LMX YMOB, X04a MaTepiarnbHO-
npaBoBi Ta dopMarnbHi yMOBMH,




2006/112 for exercising the right to deduct
were fulfilled and the taxable person is not
in possession of any material justifying the
suspicion that irregularities or fraud have
been committed within that invoice
issuer’s sphere of activity.

Costs

67. Since these proceedings are, for the
parties to the main proceedings, a step in
the actions pending before the national
courts, the decisions on costs are a matter
for those courts. Costs incurred in
submitting observations to the Court, other
than the costs of those parties, are not
recoverable.

On those grounds, the Court (Third
Chamber) hereby rules:

1. Articles 167, 168(a), 178(a), 220(1)
and 226 of Council Directive
2006/112/EC of 28 November 2006 on
the common system of value added tax
must be interpreted as precluding a
national practice whereby the tax
authority refuses a taxable person the
right to deduct, from the value added
tax which he s liable to pay, the amount
of the value added tax due or paid in
respect of the services supplied to him,
on the ground that the issuer of the
invoice relating to those services, or
one of his suppliers, acted improperly,
without that authority establishing, on
the basis of objective evidence, that the
taxable person concerned knew, or
ought to have known, that the
transaction relied on as a basis for the
right to deduct was connected with
fraud committed by the issuer of the
invoice or by another trader acting
earlier in the chain of supply.

BcTaHoBneHi Oupektnsoto 2006/112 ans
30iINCHEHHSA NpaBa Ha BMpaxyBaHHs, Bynu
BWMKOHaHI, Ta WO nNnaTHMK noaaTtkiB He
Bonogie 0yab-skuMn matepianamm, siki ©
nigTBepaXyBanu  nigospy, wo 6ynu
nopyweHHsa abo waxpanctBo y cdepi
fianbHocTi ocobu, WO BUCTaBuna

paxyHOK-paKTypy.
ButpaTtu

67. OCKiNbKN Ui NpOBafXXeHHsA Ans CTOpiH
B OCHOBHOMY MpOBAaXEHHi € eTarnom y
poarnagi HaLuioHaNbHUMMK cygamu,
PillEHHS CTOCOBHO CydoOBMX BuUTpar
YyXBareETbCA Ha pPo3Ccyn BKasaHUX CyaiB.
ButpaTu, NOHEeCEHiI Ha nogaHHs
3ayBaxkeHb Ao Cyay, okpiM BUTpaT CTOPIH,
He nianaratTb BigLWKO4YBaHHIO.

Ha uux nigctaBax Cya (Tpeta nanata)
NOCTaHOBNSE:

1. CrartTi 167, 168(a), 178(a), 220(1) Ta
226 OupektuBn Pagn 2006/112/EC BiAa
28 nucrtonaga 2006 poky npo cninbHy
cUcTeMy noaaTKy Ha AoAaHy BapTicTb
NOBUHHI TNyMaunMTUCA HAK Taki, wWo
BUKIIOYaKOTb MOXIUBICTb
3aCcTOCYBaHHS HaLiOHaNbHOI MPaKTUKK,
BiANOBIAHO [0 AKOI NOAAaTKOBMMX OpraH
He BU3Ha€ NpaBo NnaTHUKa NoAaTKy Ha
3meHweHHA cymu MNOB, saka nignsarae
HUM cnnarti, Ha cymy MNAB cnna4yeHy um
Taky, Wo nignarae cnnari, y 3B’A3Ky 3
OTPUMMAHMMM  HUM  nocnyramm 3
nocunaHHAM Ha Te, WO ocoba, fkKa
BUCTaBUNa paxyHoOK-cpakTypy Ha Ui
nocnyru, um AAKUACb i3 m
nocravanbHUKIB MO NaHUlory, BYUNHUNA

nopylieHHsl, 3a YMOB BiACYTHOCTI
nigTBepMXXeHHA Ha OCHOBI
00’EKTMBHUX  OOKa3iB Toro, o

BignoBiAHMM NNaTHUK noAaTKiB 3HaB
abo noBuMHeH OyB 3HaTU, WO UA
onepakuisi, Ha AKin 'PyHTyBanocsi npaBo
Ha BupaxyBaHHA, Oyna nos’A3aHa 3
paHille BYMHEHUMM nocTayYyanbHUKOM
abo iHWUM npoaaBLEM LIaXpancTBOM
paHiwe No faHury nocta4yaHHs.




2. Articles 167, 168(a), 178(a) and 273 of
Directive 2006/112 must be interpreted
as precluding a national practice
whereby the tax authority refuses the
right to deduct on the ground that the
taxable person did not satisfy himself
that the issuer of the invoice relating to
the goods in respect of which the
exercise of theright to deduct is sought
had the status of a taxable person, that
he was in possession of the goods in
guestion and was in a position to
supply them, and that he had satisfied
his obligations as regards declaration
and payment of value added tax, or on
the ground that, in addition to that
invoice, that taxable person is not in
possession of other documents
capable of demonstrating that those
conditions were fulfilled, although the
substantive and formal conditions laid
down by Directive 2006/112 for
exercising the right to deduct were
fulfilled and the taxable personis notin
possession of any material justifying
the suspicion that irregularities or
fraud have been committed within that
invoice issuer’s sphere of activity.
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2. CrartTi 167, 168(a), 178(a) Ta 273
AupexktuBn 2006/112 cnig TnymaunTun
AIK TaKi, WO BUKMNOYaKTb MOXIUBICTb
3acTOCYyBaHHS HaLiOHaNbHOI NPaKTUKK,
BiANOBIAHO A0 AKOI NOAAaTKOBMMX OpraH
BiAMOBNA€E y npaBi Ha BUpaxyBaHHS,
Ha Tin niacTasi, WO NNaTHUK NoaaTKy
He nepeKkoHaBCs B TOMY, WO 0coba, fAka
BUCTaBuna paxyHoK-dakTypy Ha
TOBapu, LWOAO SKUX BUMaraetTbcs
30IUCHEHHA1 npaBa Ha BUpaxyBaHHSA,
Mana cTatyc nfaTHMKa nopatky,
Bonogina uumu ToBapamu i Oyna B
3Mo03i IX nocTaBuTK, i WO Taka ocoba
BUKOHana cBOI 3000B'A3aHHA wWoA0
AeknapyBaHHA Ta cnnatu NAB, abo Ha
nigcrasi, WO Uen NNaTHUK NoaaTKy He
Mae KpiMm Takoro paxyHka-dakTtypu
iHLIMX AOKYMEHTIB, WO NiATBEPAXYOTb
BUKOHaHHS Lmx YMOB, xou4a
MaTepianbHo-npaBoBi Ta ¢opmManbHi
yMOBU, BCTaHOBJeHi [lMpeKkTuBoHO
2006/112 pna 340iMCHEHHs1 nNpaBa Ha
BUpaxyBaHHs, Oynu BUKOHaHi, Ta WO
nfaTHUK nopaaTtkiB He Bonopgie 6yab-
AKNMN MaTepianamu, AKi ¢}
niaTBepAXyBanu nigospy, wo
nopyweHHss abo waxpancTtBo Oynu
BUYMHEHI y cdepi AianbHOCTI ocobu, Aika
BUCTaBUIa paxyHoK-thaktypy.
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