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JUDGMENT OF THE COURT

(Second Chamber)
14 May 2020*

(Reference for a preliminary ruling —
Common system of value added tax
(VAT) — Directive 2006/112/EC —
Deduction of input tax — Excess VAT —
Excess VAT withheld following the
initiation of a tax inspection procedure —
Request for refund of the portion of the
excess relating to transactions not
covered by that procedure — Refusal of
the tax authority)

In Case C-446/18,

REQUEST for a preliminary ruling under
Article 267 TFEU from the NejvysSi
spravni soud (Supreme Administrative
Court, Czech Republic), made by
decision of 31 May 2018, received by the
Court on 9 July 2018, in the proceedings

Agrobet CZ s.r.o.
v

Finan¢ni urad pro Stredocesky kraj,

THE COURT (Second Chamber),

composed of A. Arabadjiev (Rapporteur),
President of the Chamber, P.G. Xuereb
and T. von Danwitz, Judges,

Advocate General: J. Kokott,

Registrar: M. Longar, Administrator,

PILLEHHA CYAY CMNPABEAJIMBOCTI
E€BPOIMENCbLKOro CO3y

(Opyra nanara)
14 tpaBHs 2020*

(3anuT Ha oTpMMaHHS nonepeaHboro
pilleHHsa — 3aranbHa cuctema nogatky
Ha gopaHy BaprTicTb (MAB) — AupektnBa
2006/112/ EC — BupaxyBaHHs BXigHOro
nogatky — Hagnuwok MNAB — Hagnuwok
MAB, ytpumanum 3a pesynbTatamu
NpoBeaeHHS NOAATKOBOro PO3CrligyBaHHS
— Bumora npo BiglwkogyBaHHA YaCTUHU
HaOMLLKY 3a onepauigmu, Ha siki He
NOLLUMPIETBLCA NOAATKOBE po3chigyBaHHSA
— BigmoBa nogaTkoBOro oprany)

Y cnpasi C-446/18,

3AMNMNAT Ha oTpuMaHHA nonepeaHbLOro
piweHHsa 3a Crartteto 267 [doroBopy npo
dyHKUiOHYBaHHA €Bponencbkoro Cotoay

(AP€EC) Big Nejvyssi spravni soud
(BepxoBHMM  agMiHiCTpaTMBHUMIA  cyf,
Uecbka Pecnybnika) BignosigHO OO

piweHHa Big 31 TpaBHa 2018 poky,
oTpumaHoro Cyaom 09 nunHsa 2018 poky,
y NpOBaKEHHI

KomnaHisa Agrobet CZ s.r.o.

npoTn

Finan¢ni urad pro Stredocesky kraj

(MopaTtkoBe ynpasniHHs LleHTpanbHoro
Boremcbkoro perioHy, Yecbka
Pecny6nika),

CYy[a (Opyra nanata),

y cknagi: A. Arabadjiev (gonosigau),
MpesunaeHT MNManatu, P.G. Xuereb Ta T.
von Danwitz, cyaai,

"eHepanbHUK agBokaT: J. Kokott,

CekpeTtap Cyay: M. Longairr,
aaMmiHicTparop,
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having regard to the written procedure
and further to the hearing on 11
September 2019,

after considering the observations
submitted on behalf of:

— Agrobet CZ s.r.o0., by M. Jelinek and O.
Moravec, advokati,

—the Czech Government, by M. Smolek,
J. VI&Cil and O. Serdula, acting as
Agents,

— the Spanish Government, by S.
Jiménez Garcia, acting as Agent,

— the European Commission, by L.
Lozano Palacios and M. Salykova, acting
as Agents,

after hearing the Opinion of the Advocate
General at the sitting on 19 December
2019,

gives the following
Judgment

1.

The present request for a preliminary
ruling concerns the interpretation of
Articles 179, 183 and 273 of Council
Directive 2006/112/EC of 28 November
2006 on the common system of value
added tax (OJ 2006 L 347, p. 1) (‘the VAT
Directive’) and of the principle of the
neutrality of value added tax (VAT).

2.

The request has been made in the course
of a dispute between Agrobet CZ s.r.o.
(‘Agrobet’) and the Finanéni ufad pro
StfedoCesky kraj (Tax Office for the
Central Bohemia Region, Czech
Republic) concerning the latter’s
withholding of excess VAT following the
initiation of a tax investigation procedure.

Legal context

6epy4yn 4o yBarn nMcbmMoBe
NPOBaPKEHHS Ta noJarbLue CryXaHHS
Big 11 BepecHsa 2019 poky,

B34ABLUW O yBaru BidOMOCTIi, OTpUMaHi Bif
iMEHi:

— apBokartiB Agrobet CZ s.r.0., M. Jelinek
Tta O. Moravec,

— Ypsagy Yexii, M. Smolek, J. VI&¢il Ta O.
Serdula, ki gitoTb SIK NPeACTaBHUKM,

— Ypgagy Icnanii, S. Jiménez Garcia, sikun
[i€ K npeacTaBHUK,

— €BponencbKol KoMicil, L. Lozano
Palacios Ta M. Salykova, ski gitoTb sk
npeacTaBHUKN,

3acnyxasLUn BUCHOBOK ['eHeparnbHOro
aZBokaTa Ha 3aciganHi 19 rpygHs 2019

POKY,
AiNLWOB HACTYMNHUX BUCHOBKIB

PiwweHHA

1.

Llen 3anuT Ha oTpuUMaHHSA nonepeaHboro
PiLLEHHS CTOCYETLCS TyMayeHHs cTaTen
179, 183 i 273 Oupektusn Pagu
2006/112/€C Big 28 nuctonapa 2006
POKY MPO CMiflbHYy CUCTEMY NOAATKY Ha
aonaHy BapTictb (OJ 2006 L 347, c. 1)
(«dnpektua npo MNAB») Ta woao
NPVHLUMNY HENTPanbHOCTI NoAaTky Ha
poaaxy saprictb (MAB).

2.

3anuT Byno nogaHo B XoA4i Cropy Mix
komnaHieto Agrobet CZ s.r.o. («Agrobet»)
Ta Finan¢ni ufad pro StfedoCesky kraj
(MopaTtkoBe ynpasniHHs LleHTpanbHoro
Boremcbkoro perioHy, Yecbka
Pecny6nika) WwWoao yTpMMaHHSA OCTaHHIM
Hagnuwkosoro MN[B 3a pesynstatamu
Nno4aTKOBOro po3cnigyBaHHS.

MpaBOBUI KOHTEKCT




EU law

3.

The second subparagraph of Article 1(2)
of the VAT Directive provides:

‘On each transaction, VAT, calculated on
the price of the goods or services at the
rate applicable to such goods or services,
shall be chargeable after deduction of the
amount of VAT borne directly by the
various cost components.’

4.
Article 167 of that directive provides:

‘A right of deduction shall arise at the time
the deductible tax becomes chargeable.’

5.

Article 168(a) of that directive is worded
as follows:

‘In so far as the goods and services are
used for the purposes of the taxed
transactions of a taxable person, the
taxable person shall be entitled, in the
Member State in which he carries out
these transactions, to deduct the
following from the VAT which he is liable
to pay:

(a)

the VAT due or paid in that Member
State in respect of supplies to him
of goods or services, carried out or
to be carried out by another taxable
person;

3akoHoOdaecmeo €epornelicbKo20
Coro3y

3.

Opyrnn ab3ay ctatTi 1(2) Aupektusmn npo
MAB nepenbavae:

«3a KOXXHO0 onepaLieto BUHUKaE
nopaTkoBe 3060B’a3aHHA 3 [1[0B,
po3paxoBaHe BiAMNoBIAHO 40 LiHW TOBapiB
abo nocnyr 3a CTaBKOK, 3aCTOCOBHOK
AN Takux ToBapie abo nocnyr, nicns
BiIHECEHHS HA 3MEHLLIEHHSA NOAAaTKOBOro
3060B’A3aHHA cymu N0B, wo
BesnocepeHbO NpunNagae Ha pisHi
CKnagosi cobiBapTOCTi».

4,
CtaTTa 167 uiei Qupektnen nepeabavac:

«lMpaBo Ha BiAHECEHHS HA 3MEHLLIEHHS
noaaTKoBOro 3000B’sA3aHHS BUHMKAE Y
MOMEHT BUHMKHEHHS NOAATKOBOIO
30060B’A3aHHA 3 NogaTKy, Lo MoXe byTu
BigHECEHN Ha 3MEHLLUEHHS».

5.

CtaTTa 168(a) uiei QupekTnamn
copMynboBaHa TaknMm YNHOM:

«SKWo TOBapW Ta nocnyrun
BUKOPUCTOBYIOTb AN Lifien
onoAaTKoBYBaHMX ornepadin
onogaTKkoByBaHOI ocobn,
onogaTkoByBaHa ocoba NoBMHHA MaTtu
npaBo y AepKaBi-yYneHi, B AKil BOHa
34iMCHIOE Taki onepauil, BiAHOCUTUN Ha
3MeHLUEHHS NoaaTKoBOro 3060B’sA3aHHSA 3
NMAB, sknin BoHa 3060B’A3aHa cnnaTuUTy,
Take:

(@)

(a) NOB, wo nignsrae cnnati abo
cniadeHuin B Ui AepKaBi-yrieHi
CTOCOBHO NocTa4yaHHsi ToBapiB abo
nocnyr, sike 3gincHeHo abo 6yae
30iMCHEHO iHLIOK onogaTKoBYBaHOK
ocobolo;

D




The first paragraph of Article 179 of the
VAT Directive states:

‘The taxable person shall make the
deduction by subtracting from the
total amount of VAT due for a given
tax period the total amount of VAT
in respect of which, during the same
period, the right of deduction has
arisen and is exercised in
accordance with Article 178.

7.

The first paragraph of Article 183 of the
VAT Directive is worded as follows:

‘Where, for a given tax period, the
amount of deductions exceeds the
amount of VAT due, the Member
States may, in accordance with
conditions which they shall
determine, either make a refund or
carry the excess forward to the
following period.’

8.

The first paragraph of Article 273 of the
VAT Directive provides:

‘Member States may impose other
obligations which they deem
necessary to ensure the correct
collection of VAT and to prevent
evasion, subject to the requirement
of equal treatment as between
domestic transactions and
transactions carried out between
Member States by taxable persons
and provided that such obligations
do not, in trade between Member
States, give rise to formalities
connected with the crossing of
frontiers.’

Czech law

Mepwwun naparpadc cratti 179
Avpektnen npo MNAB 3a3Ha4vae:

«OnopgaTkoByBaHa ocoba NOBUHHA
3[iCHIOBATU BigHECEHHS Ha
3MEHLLEHHSA NogaTKOBOro
3000B’A3aHHSA LWIAXOM BiAHIMaHHA
Big 3aransHol cymu MNAB, wo
nigndarae cnnati 3a NneBHUn
nogaTKoBUW nepio, 3ararbHOI CyMu
MAB, cTOCOBHO AKOro NPOTAroM TOro
camoro nepiogy BMHUKIO NpaBo Ha
BiAHECEHHSA Ha 3MEHLLEHHS
NnoJaTKoBOro 3000B’sI3aHHA Ta sike
3aCTOCOBYIOTb BiAMNOBIAHO 4O CTATTI
178».

7.

Mepwwun naparpad ctatTi 183
HOuvpektnen npo MNAB BMknageHo B Takin
pegakuii:

«AKLLO B NEBHOMY NOAATKOBOMY
nepiodi cyma BigHeCeHb Ha
3MEeHLIEeHHS No4aTKOBOro
30008B’A3aHHs nepesuLlye cymy MAB,
LLIO nignsarae cnnarti, epXXaBu-4sieHn
MOXYTb, BiAMOBIAHO 4O YMOB, SiKi
BOHW BM3HaA4alOTb, HagaBaTu
BigLwKoayBaHHSA abo nepeHoCcUTH
HaOMLLOK Ha HacTyMHUI nepiogy.

8.

Mepwunn naparpadc cratTi 273
AupexkTtusn npo MNOB nepenbavae:

«[lep>kaBn-4neHn MoXyTb HaknagaTu
iHLi 000B’A3KM, LLO IX BOHMU
BBa)katoTb HEOOXigHMMK ONa
3abeaneyeHHs NpaBUbHOroO
yTpymanH4a MNMAB Ta 3anobiraHHs
YXWUIEHHIO Bif onoaaTKyBaHHS, 3a
YMOBW OIHAKOBOrO CTaBIIEHHA O
BHYTPILLUHIX onepauin Ta onepadiu,
sIKi onogaTKoByBaHi 0cobu
30INCHIOTb MiXK AepXXaBaMu-
4yrieHamu, i 3a YMOBMU, LLO TaKki
0060B’s13kM He NpM3BOASATbL A0
dpopmaribHOCTeN, NOB’A3aHUX 3
nepeTMHOM KOPLOHIB, Y TOPriBIi MiX
aepXxaBaMmu-4yneHammy».

3akoHodaecmeo Yexir




9.

Paragraph 105(1) of the zakon €.
235/2004 Sb., o dani z pfidané hodnoty
(Law No 235/2004 on value added tax),
in the version applicable to the case in
the main proceedings, provides:

‘When, following an assessment of
excess VAT, the refundable
overpayment is more than 100
[Czech crowns (CZK)
(approximately EUR 3.94)], it shall
be refunded automatically to the
taxable person within 30 days of the
assessment. The foregoing shall
not apply where the refundable
overpayment results from a change
in the tax assessed following a tax
adjustment.’

10.

Paragraph 85(1), (3) and (4) of the zakon
¢. 280/2009 Sb., dafiovy fad (Law No
280/2009 establishing the Tax Code), in
the version applicable to the case in the
main proceedings (‘the Tax Code’),
provides:

1.

A tax inspection may be carried out
in relation to tax liabilities, the
returns of a taxable person or other
circumstances which are of decisive
importance in the correct
determination and assessment of
the tax relating to a given tax
procedure.

3.

The tax authority shall examine the
subject matter of the tax inspection
within the established scope. The
scope of the tax inspection may be
expanded or reduced during the
course of its performance, in

9.

Maparpad 105(1) 3akoHy zakon €.
235/2004 Sb., o dani z pfidané hodnoty
(3akoH Ne 235/2004 npo nogaTok Ha
AofaHy BapTiCTb), Y peaakuii,
3aCTOCOBHIN y cripaBi B OCHOBHOMY
npoBagXeHHi, nepeabavac:

«AKLWO nicna BU3HaYEeHHSA HaONULLKY
MAB nepennaTa, Wwo nignsrae
BiAWkoayBaHH0, nepesuwye 100
[yecbkunx kpoH (CZK) (npnbnmsHo
3,94 €Bpo)], BOHa aBTOMaTUYHO
NoBepTaeTbLCS NNATHUKY NogaTky
npotsarom 30 OHIB 3 HSA BU3HAYEHHS.
BuwesasHayeHe He 3aCTOCOBYETbLCS,
SKLWO nepennara, Wo nignsrae
BigLLKOOYBaHHIO, € pe3yribTaToM
3MiHM NogaTKoBOro 30060B’A3aHHSA,
BM3HA4YEeHOro B pe3ynbTarTi
KOPUryBaHHS».

10.

Maparpad 85(1), (3) i (4) 3akoHy zakon ¢.
280/2009 Sb., darovy fad (3akoH Ne
280/2009 npo 3aTBEPOKEHHS
NopaTkoBOro KoAeKcy) y peaakuil, Lwo
3acTocoByBanach y cnpasi B OCHOBHOMY
npoBagxeHHi («[MogaTkoBuin KOEKC»),
nepenbavae:

«1.

lMopaTkoBa nepesipka Moxe Byt
npoBefeHa CTOCOBHO NOSATKOBMX
3000B'A3aHb, Aeknapaui nnaTtHuKa
nogaTtkiB abo iHWnx obcTaBuH, SAKi
MalTb BMpillanbHe 3HAYEHHS s
NPaBUIbHOrO BU3HAYEHHS Ta
HapaxyBaHHA NOAaTKy, NOB'A3aHOro 3
AaHOK NoAAaTKOBO NpoLenypoto.

3.

lMogaTkoBUW opraH NOBUHEH
NPOBOAMTM NEPEBIPKY B MeXax
BCTAHOBIEHOIO NpegMeTy
nepesipku. NpegmeT nogaTkoBoI
nepeBipkn MOXe ByTn po3LLMPEHO
abo 3BY>XeHO nig vac ii npoBeAeHHS




accordance with the procedure for
its initiation.

4.

A tax inspection may be carried out
together with other tax procedures
relating to the same taxable person.
The tax authority may initiate a tax
inspection also for other tax
procedures by expanding an
ongoing tax inspection relating to a
different tax procedure.’

11.
Paragraph 89(4) of the Tax Code states:

‘Where it appears from an ordinary
tax return duly submitted or from a
supplementary tax return that a
taxable person is entitled to a tax
deduction, the tax authority shall,
where there are doubts, request the
taxable person to provide the
necessary clarification within 30
days of the date of submission of
the return, such period to
commence not before the last day
of the period prescribed for the
submission of the ordinary tax
return or supplementary tax return.’

12.

Paragraph 90(2) and (3) of the Tax Code
is worded as follows:

2.

In the event that the doubts persist
and that the amount of the tax has
not been determined with sufficient
credibility, the tax authority shall
inform the taxable person of the
outcome of the clarification
procedure. The taxable person
may, within 15 days of the date on
which he or she was informed of the

BiQNOBIAHO 0 npouenypw 1t
NPU3HAYEHHS.

4.

lMogaTtkoBa nepesipka Moxe
NPOBOANTUCA Pa30OM 3 iHLLMMN
nogaTKoBUMM npoLeaypamm
CTOCOBHO TOro0 CaMoro nraTtHuKa
nogartkis. [logaTkoBuM opraH Moxe
iHiLitOBaTM NO4aTKOBY NepeBipKy
TakoX LWOoA0 iHWMX NogaTKOBUX
npoueayp WSAXOM pO3LUNPEHHS
NOTOYHOI NOJATKOBOI NepPeBIpKN, WO
CTOCYETbCS iHLWOT NOgaTKOBOI
npouenypun».

11.

MyHkT 89(4) NopaTkoBOro Kogekcy
BCTAHOBIIOE:

«FAKLWoO 3i 3BMYanmHoOi NnogaTkoBol
aeknapadii, nogaHoi HaneXxHum
YymHoMm, abo 3 JoAaTKOBOI NOJATKOBOI
Aeknapadii BMnnuBeae, Wo nnaTHuK
noaaTkiB Mae NpaBo Ha BUpaxyBaHHS
nogaTky, NoAaTKOBUI OpraH, B pasi
HasIBHOCTI CYMHIBIiB, HanpasIisie
nNNaTHUKY nogaTkiB 3anuT Npo
HagaHHA HEeOOXigHMX NOSICHEHb
npotsarom 30 gHIiB 3 4aTV NogaHHSA
aeknapadii. [Npn uboMy 3a3HayYeHumn
CTPOK MOBMHEH 06s1ikOBYBaTUCS HE
paHille OCTaHHLOro AHA nepioay,
BCTAHOBMNEHOro AN NoAaHHSA
3BMYaMHOI NOAATKOBOI Aeknapadil
abo goaaTkoBOI NOAATKOBOI
aeknapauin.

12.

BignosigHo Ao nonoxeHb NyHkTY 90(2) i
(3) NopaTtkoBoro Kogekcy:

«2.

Y pasi, AKLL0 3anuwarTbCA CYMHIBMU i
cyma nogatky He byna BM3Ha4yeHa 3
AOCTaTHLOK OOCTOBIPHICTIO,
no4aTKoOBUIW opraH NoBUHEH
npoiHopMyBaTK NraTHUKa noaaTkis
Npo pesynbTaTu npouenypu
YTOYHEHHS. naTHUK nogaTtkiB Moxe
npotarom 15 gHiB 3 gatm
NoBIAOMMNEHHS NPO pe3yrnbTaTn




13.

outcome of the clarification
procedure, request that evidence
continue to be taken, in which case
he or she shall proffer additional
evidence.

3.

Where the tax authority finds that
there are grounds for continuing to
take evidence, it shall initiate a tax
inspection in accordance with those
grounds. Where the tax authority
finds no grounds for continuing to
take evidence, it shall adopt a
decision on the assessment of the
tax within 15 days of the date on
which the taxable person requested
that evidence continue to be taken.’

Paragraph 148 of the Tax Code provides:

1.

The tax may not be assessed after
the expiry of the period prescribed
for assessing the tax, which is three
years. The period for assessing the
tax shall commence on the day on
which the period for the submission
of the ordinary tax return expires or
on the day on which the tax became
due if no obligation has arisen to
submit an ordinary tax return.

3.

Where, prior to the expiry of the
period for assessing the tax, a tax
inspection has been commenced,
an ordinary tax return has been
submitted, or a request has been
made for the submission of an
ordinary tax return, the period for
assessing the tax shall commence

YTOYHIOIOYOT Npoueaypu NpocuTn Npo
NPOOOBXEHHSI CTPOKY Ha 30ip
AokasiB, 3a pesyfibTaTaMmu 4oro
nNNaTHUK NofaTtKiB NMOBMHEH HagaTK
Ao4aTKOBI goKasu.

3.

AKWwo nogaTkoBMIA OpraH BCTAHOBUTL
HasABHICTb NigcTaB ANA NPOAOBXEHHSA
360py AokasiB, BiH NOBUHEH
po3no4vaT NogaTKoBy NepeBipKy
BiQNoOBiAHO A0 UuMX NigcTaB. AKLO
NoOaTKOBWUIN OpraH He 3HaxoauTb
nigcrae Anst NpoAoBXeHHs 30opy
[0Ka3siB, BiH MOBUHEH MPUNHATU
piLLEHHSI NPO HapaxyBaHHA NoAaTKy
npotarom 15 gHiB 3 AT 3BEPHEHHSA
nnaTHWKa nogarTkiB i3 3annMTomM Npo
NPOOOBXEHHS 300py AOKas3iBy.

13.

MyHkTOM 148 MNogaTkoBOro Kogekcy
nepeabayeHo:

«1.

'poLuoBe 3060B’s13aHHA MOXe ByTn
BM3HA4YEHE He Ni3Hille HacTaHHSA
rPaHUYHOro CTPOKY, KUK cknagae 3
poku. Mepebir cTpoky ans
BU3HAYEHHS FPOLLIOBOro
30060B’A3aHHSA MOYNHAETLCA 3
OCTaHHbOIO AHSA rPaHMYHOrO CTPOKY
noJaHHsA No4aTKOBOI Aeknapadii abo
rPaAHNYHOrO CTPOKY CrnaTu rpoLlOBMX
3000B’A3aHb, sKW0 000B'sA3Ky nogaTu
3BMYalriHy NOAATKOBY AeknapaLito He
BUHWKAE.

3.

Ao 0o 3aKiHYEeHHS CTPOKY
HapaxyBaHHA NO4ATKOBOIro
30060B’d3aHHA 6yno po3novaTo
nogaTKoBy nepeBipKy, NogaHo
3BMYalriHy NOAATKOBY AeKnapaLito
abo nogaHo 3anuT NPo NOAAaHHSA
3BMYaMHOI NOAATKOBOI Aeknapauii,
CTPOK BU3HAYEHHSA NOAATKOBOrO
3000B'A3aHHSA NOBMHEH NOYNHATUCA




14.

again on the date on which the
relevant action was taken.

4.

The period prescribed for assessing
the tax shall be suspended from:

(f)

the date on which a request for
international cooperation in the
administration of taxes is made until
the date of receipt of a response to
such request or until the date on
which a notice of termination of
international cooperation in the
administration of taxes is sent in the
particular case.

5.

The period for assessing the tax
shall expire at the latest 10 years
after it commenced in accordance
with subparagraph 1.

’

Paragraph 254a of the Tax Code states:

1.

Where a clarification procedure
relating to an ordinary tax return or
an additional tax return from which
it appears that the taxable person is
entitled to a tax deduction continues
for more than five months, the
taxable person shall be entitled to
interest on the tax deduction as
determined by the tax authority.

2.

The taxable person shall be entitled
to interest on the tax deduction from

14.

3HOBY 3 AaTu 34iINCHEHHS BiONOBIAHOT
air.

4.

Mepebir CTpoKy BM3HAYEHHS
noAaTKoBOro 3060B’A3aHHSA NOBMHEH
OyTN NPU3yNMHEHNN 3:

M

AaTu NoAaHHA 3annTy Npo
MDKHapoHy cnisnpawo 3
aMiHICTpyBaHHA NogaTkiB 40 AaTu
OTPMMaHHSA BIiANOBIAI HA Takun 3anuT
abo Oo gatn HaacunaHHS
NOBIQOMIIEHHS NMPO MPUMUHEHHS
MiKHapoaHoro cniBpobiTHMUTBa 3
aaMiHICTpyBaHHS nogaTKiB y
KOHKPETHOMY BUMaaKy.

5.

Mepion BM3HAYEHHS1 NOAATKOBOrO
3060B’A3aHHSI MOBUHEH
3aKiHYyBaTMCA He Mi3Hile HiX Yyepe3
10 pokiB nicnst novaTky BigNOBIgHO
00 NignyHKTy 1.

LM

MyHKT 254a NogaTKoBOro Kogekcy
BCTaHOBIIOE:

«1.

Axkwio npoueaypa yTOYHEHHS
CTOCOBHO 3BMYanHOI NOAATKOBOI
aeknapadii abo goaaTkoBoi
nogaTKoBOI Aeknapadii, 3 aKol
BO6a4yaeTbCs, WO NNaTHUK NoaaTkiB
Mae npaBo Ha BMpaxyBaHHSA noaaTky,
TpuBae GinbLue N’'aTn mMicsuis,
NnaTHUK NnogaTKiB NOBMHEH MaTU
npaBo Ha OTPUMaHHS BIOCOTKY Bif
Takol CyMun nogatky, BU3HaA4YeHOl
nogaTKoBUM OPraHoM Ao
BUpPaxyBaHHS.

2.

lMnaTHWK nogaTkiB Mae NpaBo Ha
OTPUMAaHHSA BIACOTKY Big, CyMu




the day following the expiry of the
period of five months commencing
on the date of initiation of the
clarification procedure lasting more
than five months until the day of the
refund of the tax deduction or its
application to the payment of
arrears, but no later than the expiry
of the period for its refund.

3.

Interest on the tax deduction shall
correspond to the annual “repo”
reference rate set by the Czech
National Bank plus one percentage
point, applicable from the first day
of the relevant six-month period.

6.

Interest awarded pursuant to this
provision shall be applied to any
compensation awarded for material
or non-material loss caused to the
taxable person by an unlawful
decision of the tax authority or by
an incorrect or improper
administrative procedure conducted
by the tax authority.’

The dispute in the main proceedings
and the question referred

15.

In February 2016, Agrobet submitted two
VAT returns, for the tax periods
December 2015 and January 2016, in
which it reported excess VAT of CZK 2
958 167(approximately EUR 116 462)
and of CZK 1 559 241 (approximately
EUR 61 386) respectively. The Tax Office
for the Central Bohemia Region, which
had serious doubts as to the validity of
certain rapeseed oil transactions carried
out by Agrobet during those two tax
periods, initiated tax inspection

nogaTky A0 BUpaxyBaHHS 3 OHSA,
HaCTYNHOro 3a AHEM 3aKiH4YEeHHS
N'ATUMICAYHOrO CTPOKY 3 AaTu
novaTKy YTOYHIOBanNbHOI npoueaypu,
sika TpMBae€ noHap n'atb micauis, 4o
OHS BigwkoaoyBaHHA abo
3aCTOCYyBaHHS BiACOTKY B paxyHOK
norawleHHsa 3aboproBaHoCTi, ane He
Ni3HiWe 3aKiHYEeHHsI CTPOKY Ans
BigLIKOAYBaHHA noaaTky.

3.

BigcoTok Big cymun nogaTky oo
BMpaxyBaHHsI NOBUHEH BU3HA4YaTHUCSA
Ha OCHOBI pi4HOT 6a30BOI CTaBKM
«PENMO», BcTaHOBNEHOI Yecbknm
HaLioHanbHUM OaHKOM, NNC OAMH
BiJCOTOK, LLIO 3aCTOCOBYETHLCA 3
nepLloro gHs BignosigHoro
LLIECTUMICSAYHOrO CTPOKY.

6.

BigcoTok, oTpumMmaHun BignosigHo 4o
LibOro MOJIOXKEHHS!, MOBUHEH
3acrtocoByBaTucsa 0o Byab-sKoi Cymu
KOMMeHcauii, npu3Ha4yeHol 3a
mMaTepianbHi abo HemaTepianbHi
301TKM, 3aBAaHi NaTHUKY nogaTkis
HE3aKOHHUM pPiLLEHHAM NO4ATKOBOro
opraHy abo HenpasuUIbHOK YK
HEeHaneXxHoK agMiHICTPaTUBHOK
npoueaypoto, NPOBEeAEHO
NogaTKOBUM OpraHom».

Cymb cnopy e 0OCHO8HOMY npoueci ma
numaHHs, nodaHe Osisi NPUUHAMMS
nonepeoHbO20 PilleHHSs

15.

Y ntotomy 2016 poky komnaHisi Agrobet
nogana Asi geknapadii 3 MNAB 3a
nogaTkoBi nepiogn — rpyaeHb 2015 poky
Ta cideHb 2016 poky, B AKUX
Bigo6paxkeHo Hagnuwok MNOB y poamipi 2
958 167 yecbkux KpoH (npndnmsHo 116
462 eBpo) Ta 1 559 241 yeCbKMX KPOH
(npnbnunsHo 61 386 eBpo) BiANOBIAHO.
MopaTtkoBe ynpaeniHHA LleHTpanbHoro
BoremcbKkoro periony, sike Mmano ceprosHi
CYMHIBM LLIOOO peanbHOCTI NEBHUX
ornepauin nocTaeku onil pinaka,




procedures limited to those transactions.
Specifically, since the rapeseed oil had,
according to the tax office’s findings,
originated in Poland and had been traded
in the Czech Republic without further
processing before then being reshipped
by Agrobet to Poland, that tax office
qgueried whether the requisite conditions
had been met in order for Agrobet to
benefit from VAT exemption in respect of
the rapeseed oil supplies and to deduct
the input VAT paid on the purchases
thereof. The referring court states that the
Tax Office for the Central Bohemia
Region had already initiated similar
procedures relating to the tax periods
corresponding to October and November
2015.

16.

Agrobet appealed against the initiation of
those procedures, arguing in particular
that, since the tax authority’s doubts
related to only a small portion of the
excess VAT declared, the withholding of
the entire amount of that excess for
several successive tax periods imposed a
burden on it that was disproportionate to
the objective of preventing tax evasion.
Agrobet accordingly requested payment
of the undisputed portion of the excess
VAT, that is to say, the portion of the
excess that related to transactions not
covered by those tax inspection
procedures.

17.

The Tax Office for the Central Bohemia
Region rejected Agrobet’s complaints,
whereupon, in May 2016, Agrobet
requested the Odvolaci finanéni
feditelstvi (Tax Appeals Directorate,
Czech Republic) to examine the manner
in which those complaints had been dealt
with, reiterating in particular that the
withholding for several successive
months of the excess VAT that it had

3gincHeHnx Agrobet NnpoTsarom umx ABOX
nogaTtKoBWUX Nepioais, iHilitoBana
nogaTKoBY MepeBipKy LMX onepauin.
30Kpema, OCKiSIbKM 3rigHO 3 BUCHOBKaMM
nogaTtkoBoi cry6u, onis pinaka 6yna
BMpobneHa y NonbLi Ta noctadanach
no Yecbkoi Pecnybnikm 6e3 noganbLioi
nepepobku, a notim Byna BignpasneHa
komnaHieto Agrobet oo lMNonbLyj,
nogaTkoBy Crnyx0y 3auikaBuno, um 6ynum
AOTpUMaHi KomnaHrieto Agrobet HeoGXxigHi
YMOBW ONA OTPUMaHHSA 3BiflbHEHHSA Bif
MAB y BigHOLWeEHHI NocTaBoOK onil pinaka
Ta BupaxyBaHHs BxigHoro B,
cnna4veHoro 3a 1l npuadanHsa. Cya, skumn
HanpasuB crpaey, 3a3Havae, Wwo
MopaTkoBe ynpasniHHA LleHTpanbHoro
Boremcbkoro perioHy Bxe iHiLitoBano
noaibHi nepeBipKKX WOoA0 NoAAaTKOBUX
nepiofis »OBTHA Ta nuctonaga 2015
POKY.

16.

KomnaHia Agrobet ockapxwuna
NPU3HaAYeHHS NepEBIPKN, CTBEPOXKYIOUN,
30KpeMa, Lo, OCKINbKM CYMHIBU
nogaTKOBOro OpraHy CTocyBanucs nuuie
HEeBENMKOI YaCTUHU HaO IULLKY
3ageknaposaHoro NOB, yTpumaHHs Beiel
CYMM LibOro Hag IULLKY MPOTSArOM KiflbKOX
NocnigoBHUX NO4ATKOBUX Nepioais
nokragano Ha KoOMnaHito Tarap,
HenponopLinH1UM MeTi 3anobiraHHs
YXUIEHHIO Big cniaTtu noaaTkis.
BignosigHo, komnaHis Agrobet Bumarana
cnnaTy HeoCnopBaHOT YaCTUHU
Hagnuwky MOB, To6To YacTuHK
HaNULLKY, AKa cTocyBaracs onepauin,
Ha SIKi He nowmploBanncs sragaHi
npoueaypv NoAaTkoBOI NEPEBIPKN.

17.

MopaTtkoBe ynpaeniHHA LleHTpanbHoro
Boremcbkoro perioHy Bigxmnuro ckapru
komnaHii Agrobet, nicnsa 4yoro y TpasHi
2016 poky Agrobet 3BepHynacs go
Odvolaci finanéni feditelstvi (YnpaBniHHS
nogaTkoBUX anensuin, Yecbka
Pecny6nika) 3 npoxaHHAM nepeBipnTn
cnocib, y skuin Taki ckapru 6ynm
PO3rnsHyTi, MOBTOPHO HaronoLyr4u,
30KpeMa, WO YTPUMaHHSA NPOTAroM




declared, a substantial portion of which
was not questioned by the tax authority,
was disproportionate. The Tax Appeals
Directorate held that request to be
unfounded, on the ground that the Tax
Code made no provision for the issue of a
partial notice of assessment and that VAT
always relates to the entire tax period, not
to just some of the taxable supplies.

18.

Agrobet then applied to the Krajsky soud
v Praze (Regional Court, Prague, Czech
Republic) for an order requiring the tax
authority to assess the excess VAT for
the tax period October 2015 in the
amount that was not covered by the tax
investigation procedures in question. By a
judgment of 4 October 2016, that court
granted Agrobet’s application, referring in
particular to Article 183 of the VAT
Directive and to the judgment of 18
December 1997, Molenheide and
Others(C-286/94, C-340/95, C-401/95
and C-47/96, EU:C:1997:623).

19.

As the Tax Appeals Directorate refused to
apply the ruling in the judgment of 4
October 2016 to the tax periods
December 2015 and January 2016,
Agrobet made a fresh application to the
Krajsky soud v Praze (Regional Court,
Prague) for a decision in the same terms
relating to those tax periods.

20.

The judgment of the Krajsky soud v Praze
(Regional Court, Prague) of 4 October
2016 was in the meantime set aside by
judgment of the referring court of 11 May
2017 on the ground that, since the Tax
Code made no express provision for
drawing up a partial notice of
assessment, the tax authority could not

KiflbKOX MicauiB nocninb Hagnuwky MAB,
KM KOMMaHia 3ageknapysana i 3HayHa
YacTuHa AKoro He Gyna niggaHa CymHiBy
nogaTkoBUM OpraHom, Byrno
HenponopuinHMUM. YnpasniHHs
noaaTKoBUX anensuin BU3Hano Lo
BMMOry Heobr'pyHTOBaHO Ha Tin
nigcrtasi, wo MNogaTkoBM KOQEKC He
nepenbavae BMNaakiB 4acTKOBOro
BU3HAYEHHS CYMU rpoLloBmnx 3060B’13aHb
Ta wo MAB 3aBxan cTocyeTbCHA BCbOro
nogaTKoBOro nepioay, a He nuLle Oesikux
onogaTKoBYBaHMX MOCTABOK.

18.

Topgi komnaHia Agrobet 3BepHynacs go
Krajsky soud v Praze (PerioHansHun cyg,
Mpara, Yecbka Pecnybnika) 3 npoxaHHsM
3060B’A3aTN NO4ATKOBUI OpraH
BU3Ha4YNTM Hagnuwok MNAB 3a
nogatkoBun nepiof xoBTHA 2015 poky Ha
CyMy, WO He Byna oxonneHa NogaTkoBOK
nepesipKoto, Npo AKy naeTbca. PilleHHAM
Big 4 >»xoBTHA 2016 poky 3a3HavyeHun cyq
3ag0BonbHUB 3asBy Agrobet,
nocunar4vncb, 3okpema, Ha ctatTio 183
HOupektnen npo MNOB Ta Ha pilweHHs Big
18 rpyaHsa 1997 poky y cnpasi
Molenheide Ta iHwi (C-286/94, C-340/95,
C-401/95 Ta C-47/96, EU:C:1997:623).

19.

Ockinbku YnpasniHHA 3 po3rnsagy
noaaTKoOBUX anensuin BiaMOBUNOCA
3actocyBaTty piweHHs Big 4 xoBTHA 2016
POKYy 00 NOOATKOBMX NepioAiB rpyaHa
2015 poky Ta ciyHa 2016 poky, KoMnaHis
Agrobet nogana HoBuin no3oB Ao Krajsky
soud v Praze (PerioHanbHui cyq, Npara),
Wwob oTpumaTH Take X pileHHs Woao
3a3Ha4vYeHunx NogaTkoBUX nepioais.

20.

BoaHouvac piweHHs Krajsky soud v Praze
(PerioHanbHui cyg, MNpara) Big 4 XOBTHSA
2016 poky 6yno ckacoBaHO pilleHHAM
BignosigHoro cyay Big 11 TpasHs 2017
POKY Ha Tiin nigcTasi, Lo, OCKISTbKK
MogaTkoBUIM KOAEKC HE MICTMB NPAMOro
NONOXEHHSA NPO CKNagaHHs
NoBIAOMIEHHSA NPO YacTKOBE BU3HAYEHHSA




assume the power to do so in the
absence of a legal basis. The referring
court has also stated that it does not
follow from the judgment of 18 December
1997, Molenheide and Others(C-286/94,
C-340/95, C-401/95 and C-47/96,
EU:C:1997:623), that national law must
permit the partial assessment of excess
VAT in the sum of the undisputed
amount.

21.

Referring to that judgment of 11 May
2017, the Krajsky soud v Praze (Regional
Court, Prague), by judgment of 13 June
2017, dismissed Agrobet’s application
relating to the tax periods December
2015 and January 2016.

22.

Agrobet brought before the referring court
an appeal on a point of law against that
judgment of 13 June 2017, arguing that,
as it did not permit the issue of a partial
notice of assessment, national procedural
law was incompatible with the VAT
Directive and with the case-law of Court
of Justice. According to Agrobet, EU law,
and in particular the principle of
proportionality, permitted the withholding
of the refund of excess VAT following the
initiation of a tax inspection procedure
only to the extent necessary for attaining
the objective pursued by that procedure.
Given that a portion of the excess VAT
was not called into question by the tax
authority and was not within the scope of
that tax inspection procedure, it could not,
in the view of Agrobet, be concluded that
the withholding of the undisputed portion
of the excess VAT was proportionate.

23.

The Tax Office for the Central Bohemia
Region argued before the referring court

nogaTkoBux 3060B’A3aHb, NOAATKOBUN
opraH He Mir B3siTK Ha cebe
NMOBHOBaXXEHHS 3pobuTK Lie 3a
BiZlCyTHOCTI npasoBoi niactasun. Cyq
TaKOX 3asiBMB, LLIO 3 pilLeHHs Big 18
rpygHs 1997 poky y cnpasi Molenheide
Ta iHwWi (C-286/94, C-340/95, C-401/95 Ta
C-47/96, EU:C:1997:623) He BunnmBae,
LLIO HaLUioHanbHe 3aKOHOO4ABCTBO Ma€e
A03BOSIATU BU3HAYEHHS YaCTUHU
Hagnuwky MOB wopno HeocnoproBaHoT
CyMW.

21.

Mocunatounch Ha piweHHs Big 11 TpaBHs
2017 poky, Krajsky soud v Praze
(PerioHanbHui cyg, MNpara) pileHHAM Big
13 yepBHA 2017 poky BigXUnMB NoO3oB
kKomMmnaHii Agrobet, Lo cTocyeTbes
nogaTtkoBux nepiogis rpygHs 2015 ta
ciyHsa 2016 pokiB.

22.

KomnaHia Agrobet nogana go cyay
anensauinHy ckapry Ha piweHHs Big 13
yepBHs 2017 poKy, CTBEPXKYIOYN, L,
OCKiJTbK/ BOHO He [JO3BOSSE€ BU3HAUYNTU
YacTUHY nogaTkoBmx 3060B’A3aHb,
HauioHanbHe npouecyarnbHe
3aKOHOLaBCTBO He Bignosigae [AupekTusi
npo MNAB Ta npeuegeHTHOMY npasy Cyay
CnpaegnmBocTi. Ha aymMKy komnaHii
Agrobet, 3akoHogascTBo €C i, 30kpema,
NPUHLMN NPONOPLINHOCTI, 4O3BONANMU
yTPMMyBaTW BiOLWKOAYBaHHA HAO IMLLKY
MAB nicna noyaTtky npouenypw
noaaTKoBOI NepeBipku nuwe B 06casi,
HeobXiaAHOMY ANSA AOCATHEHHS METH,
nepecnigysaHol i€l npouenypoto.
BpaxoBytouu Te, WO YacTMHa HaONLLIKY
MAB He 6yna noctaBneHa nig CyMHiB
nogaTKoBUM OpraHoMm i He BigHOcunacbh
A0 npeaMmeTy noAaTKoBOI NepPEBIPKK, Ha
aymky Agrobet, He moxxHa Gyno 3pobutu
BUCHOBOK, O YTPUMaHHS
HeocrnopBaHOl YacTUHU Haanuwky MNOB
Byno nponopuinHum.

23.

MopaTtkoBe ynpaeniHHA LleHTpanbHoro
Boremcbkoro perioHy HaBoaumo




that, since excess VAT related to the
entire tax period, it could only arise as an
indivisible whole. In its opinion, there
cannot therefore be any undisputed
portion of excess VAT such as might be
the subject of a partial assessment and
refund to the taxable person. That tax
office also took the view that it does not
follow from the judgment of 18 December
1997, Molenheide and Others(C-286/94,
C-340/95, C-401/95 and C-47/96,
EU:C:1997.623), that the tax authorities
of the Member States are required to
make such partial refunds.

24,

The referring court acknowledges that the
national measures adopted pursuant to
Article 273 of the VAT Directive to combat
tax evasion may entail a limitation of the
right to deduct VAT and thus lead the
Member States, in the exercise of their
procedural autonomy under Article 183 of
that directive, to withhold excess VAT in
the context of a tax inspection. While
noting, with reference to, inter alia,
paragraphs 33 and 53 of the judgment of
12 May 2011, Enel Maritsa lIztok 3(C-
107/10, EU:C:2011:298), that the
withholding of excess VAT must not go
beyond what is necessary for the
successful completion of the investigation
and that any economic disadvantage
suffered by the taxable person must be
compensated for by the payment of
interest in such a way as to ensure
compliance with the principle of fiscal
neutrality, the referring court points out
that, in accordance with paragraph 49 of
the judgment of 28 July 2016, Astone(C-
332/15, EU:C:2016:614), measures to
prevent tax evasion must not be used in
such a way that they would have the
effect of systematically undermining the
right to deduct VAT and, consequently,
the neutrality of VAT.

aprymeHTu cyay, Wo, OCKiSfTIbK1 HagMMLLIOK
MAB cTtocyeTbca BCbOro nogaTkoBOro
nepioay, BiH MOXe BMHUKaTU NuLle aK
HenoAinbHe uine. Tomy, Ha NOro AyMKY,
He Moxe BYTM XKOOHOI HEOCMNOPIOBAHOI
yacTku Hagnuwky MNAB, aka morna 6 6yTn
4YaCTKOBO BM3HayeHa Ta BiflKkogoBaHa
nnaTHWKy nogatky. MNogaTtkose
yrnpasriHHA TaKoX 3anHSAMNO0 No3uLito, Lo
3 piweHHs Big 18 rpyaHs 1997 poky y
cnpasi Molenheide Ta iHwi (C-286/94, C-
340/95, C-401/95 Tta C-47/96,
EU:C:1997:623) He Bunnueae, LWo
NnoLaTKOBi OpraHu AepXxaB-yreHis
3000B’A3aHi 3iMCHIOBATW Taki YaCTKOBI
BiLLKOOYBaAHHS.

24.

Cya Bu3Hae, WO HauioHanbHi 3acobu,
NPUMHATI BigNOBIAHO A0 cTaTTi 273
HOupexktusn npo MNOB ana 6opotebun 3
YXUMEHHAM BiZ cniaty nogaTkiB, MOXYTb
npu3BecTy A0 0bMexXeHHsA Npasa Ha
BUpaxyBaHHs [10B i Takum YnHomM
Npu3BeCTU 40 TOro, WO AepXKaBU-YreHu,
BUKOPUCTOBYIOYM CBOIO NpoLiecyasnbHy
aBTOHOMI O BignosigHo go ctatTi 183 uiel
AnpexkTnen, MOXyTb YTpUMyBaTH
Hagnuwok MNAB y xoai nogaTtkoBol
nepesipku. 3a3Havarouu, 3 MOCUMAHHAM,
30Kpema, Ha nyHKTK 33 i 53 piweHHsa Big
12 TpaBHs 2011 poky y cnpasi Enel
Maritsa Iztok 3 (C-107/10,
EU:C:2011:298), wo yTpMmaHHs
Hagnuwkosoro MN[AB He NoBMHHO
BMXOOMNTU 3a MEXi TOro, o HeobxigHo
ANs ycnilWwHOro 3aBepLleHHa No4aTKoBol
nepesipKy, i Wo Byab-sKi EKOHOMIYHI
30MTKK, AKMX 3a3HaE NMaTHUK NoaaTKiB,
NMOBUHHI BTN KOMMNEHCOBaHi CnnaToo
BiCOTKIB TAKUM YMHOM, LLIOO
3abe3neunTn OTPUMaHHS NPUHUMNY
dickanbHOro HenTpaniTeTy, cyq
Harosocus, WO 3rigHo 3 NyHKTOM 49
piweHHs Big 28 nunHsa 2016 poky y
cnpasi Astone (C-332/15,
EU:C:2016:614), 3axoan ans
3anobiraHHsa yXUneHHo Big cnnaTu
nogaTKiB He MOBMHHI BAKOPUCTOBYBATUCA
TaknMm YMHOM, Wo6 BOHM Mann edekT
CUCTEMATUYHOIO NOPYLUEHHSA NpaBa Ha




25.

The referring court essentially takes the
view that national legislation, like the
Czech legislation, under which taxable
supplies which have been declared and
the legitimacy of which is not in question,
or the legitimacy of which is not even
permitted to be proven, are not
recognised during a certain period of time
systematically undermines the right to
deduct VAT. Thus, according to the
referring court, where the validity and
correctness of certain supplies are not
called into question in the context of a
given tax period, the tax authorities
should not be permitted to withhold the
excess VAT that relates to those
supplies. Where the conditions for the
refund of the portion of the excess VAT
that relates to such supplies are met, that
portion of the excess should not be
withheld any longer and should be
refunded.

26.

It was in those circumstances that the
NejvysSi spravni soud (Supreme
Administrative Court, Czech Republic)
decided to stay the proceedings and to
refer the following question to the Court of
Justice for a preliminary ruling:

‘Is it consistent with European Union law
and in particular with the principle of VAT
neutrality for a Member State to adopt a
measure which makes the assessment
and payment of part of a VAT deduction
claimed conditional on the completion of
a procedure applying to all taxable
transactions in a given tax period?’

The question referred

27.

BupaxyBaHHs MNAB i, Ak Hacnigok,
HeuTpaneHocTi MNOB.

25.

Cya no cyTi AOTPUMYETLCS TOYKKU 30pY,
LLO HauioHanbHe 3aKOHOA4ABCTRBO,
Hanpuknag, aK i 3akoHogaBcTBo Yexil,
3rigHO 3 AKMM onoJaTKOBYBaHi NOCTAaBKMY,
AKi 6ynu 3ageknapoBaHi Ta 3aKOHHICTb
AKNX HE BUKMMKAE CYMHIBY, abo
3aKOHHICTb AKMX HaBITb HE JO3BOMEHO
AO0BECTU, Ta AKi HE BU3HAKTLCHA NPOTSAroOM
NEeBHOro nepiogy Yacy, cMcteMaTuyHo
nopyLuye npaso Ha BupaxysaHHs [1[B.
Taknum YMHOM, Ha OYMKY Cyay, SKLO
peanbHiCTb NEBHUX NOCTABOK HE
CTaBUTbLCS Nif CYMHIB Y KOHTEKCTiI JaHOro
nogaTkoBOro nepioay, NoaaTKOBUM
opraHam He NoBUHHO OyTKn JO3BOSIEHO
yTpumyBsatn Hagnuwok MNAB woao unx
NnocTaBoK. AKLLO YMOBU OIS
BigLLIKOA4YBaAHHS YaCTUHU HALANMULLIKOBOrO
MAB wono Taknx NoCTaBoOK BUKOHYOTLCH,
us YyactuHa Haanuwkosoro MNAB 6inblie
He NOBWHHA YTPUMYBaTUCA Ta Mae ByTn
BigLLKOOOBAHa.

26.

Cawme 3a Takmx obctaBuH Nejvyssi
spravni soud (BepxoBHuM
agMiHicTpaTMBHUIM cya, Yecbka
Pecnyb6nika) BMpIlLMB 3yNUHUTK
NpOBafXeHHsI Ta HaNpaBUTU HACTyMHEe
nutaHHsa oo Cygy CnpaseanuBeocTi ons
BUHECEHHSI NONEePeaHbOro PiLLEHHS:

«Yn y3rogXyeTbCs i3 3aKOHO4aBCTBOM
€sponencekoro Cotoay i, 3o0kpema, 3
npuHUMnom HeuTtpaneHocTi MNOB,
NPURHATTA OEepPKaBOK-YNEHOM Takoro
3acoby, KM 403BONUTb BU3HAYEHHS Ta
BUNIaTy YyacTuHu BupaxysaHoro NAB,
3asIBIIEHOr0 3anexHo Bif 34iINCHEHHS
npoueaypu nepesipku, Lo
3aCTOCOBYETLCA 0 BCiX
onoAaTKoBYBaHMX ornepadin y neBHOMY
noaaTkoBOMY nepiogi?»

NMuTtaHHA, nogaHe Ao po3rnsaay

27.




By its question, the referring court is
essentially asking whether Articles 179,
183 and 273 of the VAT Directive,
considered in the light of the principle of
fiscal neutrality, must be interpreted as
precluding national legislation which
makes no provision for tax authorities to
refund, prior to the conclusion of a tax
inspection procedure relating to a VAT
return in which an excess is reported for a
given tax period, the portion of that
excess which relates to transactions that
were not within the scope of that
procedure at the time when it was
initiated.

28.

It should be noted at the outset that this
guestion has arisen in a context in which,
according to the information provided by
the referring court, the tax authority has
stated that the tax investigation
procedure in question is limited to just
some of the transactions reported in the
VAT return and in which, therefore, it
appears that, at the time when the
procedure was initiated, the portion of the
excess VAT which relates to transactions
falling outside the scope of the procedure
could be regarded as not in dispute and
thus potentially amenable to a refund
prior to the conclusion of the procedure —
an eventuality for which Czech law,
however, makes no provision.

29.

As regards, first of all, the possibility that
the excess VAT arising in a given tax
period might be apprehended in such a
way that an undisputed portion thereof
could be identified, in appropriate cases,
it must be borne in mind that, under the
first paragraph of Article 179 of the VAT
Directive, the taxable person must make
the deduction by subtracting from the
total amount of VAT due for a given tax
period the total amount of VAT in respect
of which, during the same period, the
right of deduction has arisen and is

Y noctasrieHoOMy NUTaHHI CyA Mo CyTi
3anntye, ym ctaTTi 179, 1831 273
AunpexTtusn npo MNOB, ski poarnagaTbea
y CBITSi NPUHLUMNY (hicKanbHOro
HenTpaniTeTy, cnig TNyMayuTu sK Taki,
LLIO BMKITHOHAOTb 3aCTOCYBaHHS
HauiOHanNbLHOro 3aKOHO4aBCTBA, AKe He
nepenbavae BigLLKOAYBaHHS
nogaTKOBUMW OpraHamMu A0 3aBepLUEHHS
npolenypv nogaTkoBol NepeBipKn
Aeknapadii 3 NAB, y skin 3asBneHo
HaONULLOK 3a NEBHUM NOOATKOBUN
nepioa, 4YaCTUHU LIbOro HaANULLKY, sika
CTOCYETbCA ornepalin, Wwo He BXoAATb 40
npegMeTy Takol NepeBipkM B MOMEHT,
Konwu ii 6yno posnovaro.

28.

[ns novaTky cnifg 3a3HayunTy, WO ue
NMUTaHHSA BUHWUKINO B KOHTEKCTI, B IKOMY
3rigHo 3 iH(bopMmalieto, HagaHoK CyaoM,
noaaTKoBUM OpraH 3asiBMB, LLO
npouenypa nogaTkoBol NepeBipky, NpPo
AKY naeTbcs, oOMexeHa nuwe geskumMmm
onepauisimn, 3asHa4yeHUMn y geknapauii
3 MOB, i B xoai sikoT, BiANoBiAHO,
BUSABMNOCH, O HA MOMEHT MoYaTKy
npoueaypu YyactuHa Hagnuwkosoro MAB,
sika CTOCYETbCS onepauin, Lo He BXOAATb
A0 npeaMmeTy nepesipky, Morna
po3rnsgaTncs ik He ocrnoproBaHa i,
TakUM YMHOM, NOTEHUIVHO nignarana
BiJLLKOA4YBAHHIO 0O 3aBEPLUEHHS
npoueaypuv — BUNagokK, sikuni He
nepenbayvyeHnin YeCbkum
3aKOHOaBCTBOM.

29.

LLlo cTocyeTbCca Hacamnepes MOXIUBOCTI
TOro, wo Haanuwok MNAB, sknn BuHUKae B
AaHOMYy noaaTKoBOMY nepioAi, Moxe
OyTV yTpUMaHUn TaKUM YMHOM, 0O
MOXHa Byno BuainuTu Noro
HeoCrnopBaHy YacTuHY, Y BiANOBIOHUX
BMNagKax crnig matu Ha yBaasi, LWo
BiAMNOBIAHO 4O NepLloro NyHKTy cTaTTi
179 OupekTtueu npo MNOB nnaTHUK
noaaTKy NMOBUMHEH 3iMCHIOBATH
BiHECEHHA Ha 3MEHLLEHHS NoAaTKoBOro
3000B’sA3aHHS LUMSAXOM BigHiMaHHSA Bif
3aranbHol cymu MNOB, wo nignarae cnnarti




exercised. The first paragraph of Article
183 of that directive clarifies that, where,
for a given tax period, the amount of
deductions exceeds the amount of VAT
due, there is an excess that may either be
carried forward to the following period or
refunded — the option of refunding having
been chosen in Czech law.

30.

It is clear from the combined provisions of
the first paragraph of Article 179 and of
the first paragraph of Article 183 of the
VAT Directive that excess VAT is the
result of an arithmetical calculation which
the taxable person performs for the entire
tax period, with the consequence that
excess VAT can appear in a VAT return
only in the form of a single figure.

31.

However, this comprehensive nature of
the calculation of excess VAT does not
mean, as the Czech and Spanish
Governments and the European
Commission have essentially argued in
their written and oral submissions, that
excess VAT must be regarded as an
indivisible whole that cannot be divided
into a disputed portion and an undisputed
portion each relating to specific
transactions that come within or fall
outside the scope of a tax inspection
procedure such as that in question in the
main proceedings.

32.

In the first place, as the Advocate
General noted in point 34 of her Opinion,
it is clear from the wording of Article 179
of the VAT Directive that that article
merely lays down an obligation, in its first
paragraph, for the taxable person to

3a neBHUK NoAaTKOBUIM nepiod, 3aranbHol
cymu N[B, cCTOCOBHO SIKOro NPOTArom
TOro camoro nepiogy BUHUKNO NpaBo Ha
BiJHECEHHS Ha 3MEHLLEHHSI NOAATKOBOro
3060B’A3aHHS. MNepwwnin ab3au ctatTi 183
uiel MpeKTnBM PO3’ACHIOE, WO AKLWO B
neBHOMY NogaTKOBOMY nepioi cyma
BiJHECEHb Ha 3MEHLLEHHS NO4ATKOBOro
3060B’a3aHHs nepesuye cymy MNOB, wo
nigndarae cnnati, BUHWKae HAONLLOK,
KM MOXe BYTM nepeHeceHo Ha
HaCTynNHWI nepiog abo BiALWKOAOBAHO —
BiNOBIAHO 0O YEeCbKOro 3aKOHOA4ABCTBA
3aCTOCOBYETLCA BapiaHT BiALIKO4YBaHHS.

30.

I3 CyKynHOro aHanisy rnosioXeHb nepLioro
absauy cratTi 179 Ta nepworo absauy
ctatTi 183 Aupektmeun npo MNAB
3po3yMmino, wo Hagnuwok MNAOB e
pe3ynbTaTtoM apnupmeTn4Horo
PO3paxyHKy, KU NAaTHUK NoaaTKy
30IMCHIOE 3a BECb NoAaTKOBUM Nepiog, y
pesynbTati Yoro Haagnuwok MAB moxe
BigobpakaTtmca B aeknapadii 3 NAB
nuwe y Burnsai ogHiel undpu.

31.

OpHak Takuin y3aranbH4YMA Nigxig oo
po3paxyHky Hagnuwekosoro MNB He
O3Hau4ae, 9K YeCbKN Ta iCNaHCbKU
ypsaun Ta €Bponencbka KoMicia no cyTi
3a3Hayanu y CBOIX MUCbMOBUX Ta YCHUX
nogaHHsax, wo Haanuwkosun MNAB cnig
po3rnagath siKk HenoAinbHe uine, sike He
MOXXHa PO34ifIUTN Ha OCNOPOBAHY
YacTMHY Ta HEOCMNOPIOBAHY YaCTUHY,
KOXXHa 3 SIKUX CTOCYETbCH KOHKPETHUX
onepadin, siki CTocytTbCs abo He
CTOCYHOTbCA NpeaMeTy NoaaTKoBOI
nepesipku, K y BUNaaKy, Wo
pOo3rnagaeTbCa B OCHOBHOMY
NPOBaKEHHI.

32.

Mo-nepuwe, sk 3a3Ha4mB ['eHepanbHUn
agBokaT y NyHKTi 34 cBoro BUCHOBKY, 3
nosnoxeHb ctaTTi 179 Aupektusun npo
MOB B6avaeTbcs, WO Us CTaTTa NULle
BCTAHOBIIOE Y CBOEMY nepLiomMy ab3aldli
3000B’A3aHHA ANna nnaTHWKa nogatky




make the deduction from the total amount
of VAT due. Similarly, the wording of the
first paragraph of Article 183 of the
directive does not in itself preclude the
carrying-forward or refunding of portions
or fractions of the excess VAT.

33.

This interpretation is corroborated by the
context in which Articles 179 and 183 of
the VAT Directive appear. Indeed, as the
Court has already held, while Articles 178
to 183 of that directive relate only to the
conditions for the exercise of the right of
deduction, the existence of that right,
which arises at the time when the
deductible tax becomes chargeable, is
covered by Articles 167 to 172 of the
directive, which appear in Chapter 1,
headed ‘Origin and scope of right of
deduction’, of Title X thereof (see, to that
effect, judgment of 28 July 2011,
Commission v Hungary, C-274/10,
EU:C:2011:530, paragraph 44 and the
case-law cited). It follows that the VAT
Directive draws a clear distinction
between substantive requirements
governing the right to deduct and formal
requirements governing that right
(judgment of 28 July 2016, Astone, C-
332/15, EU:C:2016:614, paragraph 47).
Accordingly, while the taxable person is
obliged to comply with the rules
concerning exercise of the right to deduct
VAT, and in particular must submit a
single VAT return for the entire tax period,
he cannot, in the absence of provisions in
the directive to the contrary, then be
prevented from claiming only in part the
rights and material entitlements which he
derives, in relation to each transaction,
from that Chapter 1.

3[iNCHIOBATU BiAHECEHHSA HA 3MEHLLEHHSA
nogaTKkoBOro 3060B’A3aHHSA LLNSAXOM
BigHIMaHHS Big 3aranbHol cymu MOB, wo
nignsarae cnnaTti 3a NeBHU NOA4AaTKOBUN
nepioA, 3aranbHoi cymu NAB, ctocoBHO
SIKOr0 BUHWKIIO NPaBOo Ha BiQHECEHHS Ha
3MEeHLUEHHS NoAaTKOBOro 3060B’s13aHHS.
BoaHoyac nonoxeHHsa nepLuoro abaauvy
ctatTi 183 Aunpektnen came no cobi He
nepeLlKogKae nepeHeceHHo abo
BiQLIKOAYBaAHHIO YacTMH abo 4YacToK
Hagnuwkosoro MNAB.

33.

Lle TnymayeHHs y3rogKyeTbcs 3
KOHTekcToM ctaTen 179 i 183 [dupektneu
npo MAB. [lincHo, 9K y>xe noctaHOBMB
Cya, xova ctatTi 178-183 uiel
OnpexkTnBm CTOCYOTbCS NULLIE YMOB
peani3auil npaBa Ha BUpaxyBaHHS
noaaTky, iCHyBaHHSA LbOro npaea, ske
BUHWKAE B MOMEHT, KON BUHUKAE
nogaTtkoBe 3000B’A3aHHSA 3 NoAaTky, WO
MOXe OyTu BigHECEHUN Ha BUpPaxyBaHHS,
OXONSIETLCSA cTaTTaMK 167-172
[OupekTnen, ski mictatbea B [Nasi 1
Posaginy X nig Ha3Bo «BUHUKHEHHS Ta
obcsr npaBa Ha BigHECEHHS Ha
3MEeHLUEHHA No4aTKOBOro 3060B’sA3aHHAY
(AmB. WOO0 UbOro pilleHHs Big 28 nunH4
2011 poky y cnpasi Komicia npoTtu
YropwuHun, C-274/10, EU:C:2011:530, n.
44 i ynToBaHy NpeueaeHTHy NpakTuky). 3
LbOro BMNNMBae, Wwo [upektnea npo
MAB npoBoanTb YiTKe pO3MEXYBaHHA MiXK
MaTtepianibHUMKNU BUMOramu, LLO
pPerynioTb NPaBoO Ha BUpPaxyBaHHS, Ta
dopmanbHUMN BUMOramu, Lo
perynioTb e npaso (pileHHs Big 28
nunnHa 2016 poky y cnpasi Astone, C-
332/15, EU:C:2016:614, nyHKT 47).
BignosigHo, xo4a nnaTHWK nogaTtky
3000B’A3aHUN OOTPUMYBATUCSA NPaBUIT
LLoAo peanisadii npaBa Ha BUpaxyBaHHS
MAB, i, 30kpema, NOBUHEH NoA4ATU €QUHY
neknapaduito 3 NAOB 3a Becb nogaTtkosBumn
nepiog, NoOMy He Moxe ByTu BiAMOBNEHO,
OCKifnbkn [JMpeKTNBOIO HE BCTAHOBIIEHO
NPOTUNEXHE, NPpeTeHagyBaTu nuwe Ha
YacTMHy nNpaB Ta MaTepianbHKX 6nar, ki
BiH OTPMMYE, CTOCOBHO KOXHOI onepauil
3rigHo 3 uieto Mnasoto 1.




34.

In the second place, it is clear from the
second subparagraph of Article 1(2) and
from Article 168(a) of the VAT Directive
that the taxable person is liable to pay
VAT or may claim a deduction of VAT in
respect of each transaction that he
carries out. As the Advocate General
noted in point 36 of her Opinion, the right
to deduct input VAT is to be understood
in relation to each individual transaction.

35.

The Court has also made it clear that,
while the Member States have a certain
freedom in determining the conditions
referred to in Article 183 of the VAT
Directive, those conditions cannot
undermine the principle of fiscal neutrality
by making the taxable person bear the
burden of the VAT in whole or in part. In
particular, such conditions must enable
the taxable person, in appropriate
circumstances, to recover the entire
amount of the credit arising from that
excess VAT. This implies that the refund
is to be made within a reasonable period
of time by a payment in liquid funds or
equivalent means, and that, in any event,
the method of refund adopted must not
entail any financial risk for the taxable
person (see, to that effect, judgment of 10
July 2008, Sosnowska, C-25/07,
EU:C:2008:395, paragraph 17and the
case-law cited). Conditions which, in a
situation such as that at issue in the main
proceedings, do not allow a taxable
person to identify a particular portion of
the excess VAT which he regards as
undisputed in fact prevent that taxable
person from availing himself of the
existence of an undisputed portion and
claiming a refund of that portion, and thus
oblige him to bear, in part, the burden of
the tax, in breach of the principle of fiscal
neutrality.

34.

Mo-apyre, 3 gpyroro absauy cratTi 1(2)
Ta ctarTi 168(a) Aupektmen npo MNAB
BbavaeTbCs, WO NnaTHUK noaaTky
3060B’a3aHun cnnavyeatu MNAB abo
MOXe npeTeHayBaTu Ha BUPaXyBaHHSA
MAB wopo koXHOT onepadii, Ky BiH
3aiMcHIoe. Ak 3a3HaumB ['eHepanbHui
afBokaT Yy NyHkTi 36 cBoro BucHoBKy,
npaBo Ha BUpaxyBaHHA BxigHoro N0B
cnifi pO3yMiTM CTOCOBHO KOXHOI OKpeMol
onepawil.

35.

Cya Takox po3’aCcHUB, Lo, Xo4a
AepxaBu-dneHn MalTb NeBHy ceBoboay y
BW3HAY€HHi YMOB, 3a3Ha4YeHnX y ctaTTi
183 OupekTtusu npo MNAOB, ui ymosu He
MOXYTb NOpYyLUyBaTN NPUHLMN
dhickanbHOro HenTpaniTeTy, 3MyLLYOYM
nraTtHWKa nogaTky Hectu Tarap MNAB
NOBHICTIO abo YacTkoBO. 30Kpema, Taki
YMOBW MOBUHHI A03BOMATU NNATHUKY
nogaTky, 3a BignosigHMX o6CTaBuH,
BiLIKOAYBATK BCIO CyMYy KpeauTy, Lo
BUHMKAE 3 LUboro Haanuwekosoro MAB. Lle
0O3Hauae, Lo BigWKOAYBaHHS NOBUHHO
OyTn 34iNCHEHO NPOTSArOM PO3YMHOro
nepiogy Yacy LWMAsXoM nepepaxyBaHHA
BiMOBIAHOT CYMU «XUBUMMU» KOLLUTaMM
abo ekBiBaneHTHUM cnocobom, i Wo B
Oyab-akoMy BUNagky obpaHuin metoq
BiQLIKOAYBAHHSA HE NOBUMHEH CMIPUYUHATU
Oyab-sKkun oiHaHCOBUI PU3KK ANS
nnaTtHWka nogatky (OvB. LWOAO LbOro
piweHHs Big 10 nunHa 2008 poky y
cnpasi Sosnowska, C-25/07,
EU:C:2008:395, nyHKT 17 i uMToBaHy
npeueneHTHy NpakTuky). YMoBW, NOAIGHI
A0 cuTyauil, Wo po3rnsagacTbes B
OCHOBHOMY NPOBaKEHHI, HE
A03BONAKTL NSIATHUKY NoaaTky
iEHTUIKYBaATU KOHKPETHY YaCTUHY
Hagnvwkosoro MNAB, AKy BiH BBaXkae
HeOoCnopBaHOK, Ta PaKTUYHO
nepeLKosKaTb LLbOMY NIATHUKY
nogaTKy CKOpUctaTucs iCHyBaHHAM
HEeOCMnopBAHOT YaCTUHKM Ta 3asBNATH
BiALIKOAYBAHHSA L€l YaCTUHW, | TakuM
YMHOM 3060B’A3YI0Tb MOr0 YaCTKOBO




36.

It follows that Articles 179 and 183 of the
VAT Directive, considered in the light of
the principle of fiscal neutrality, cannot be
interpreted as excluding, as a matter of
principle, the possibility of identifying, for
a given tax period, an undisputed portion
of the excess VAT declared in a VAT
return capable of resulting in a partial
carrying-forward or a partial refund of that
excess.

37.

In the second place, with regard to the
guestion of the conditions under which a
portion of excess VAT may be regarded
as not in fact being disputed, in the
context of a tax investigation procedure
which a tax authority has limited, in
accordance with national law, to certain
transactions within a tax period, it must
be observed that, since excess VAT is
the result of the arithmetical calculation
referred to in paragraphs 30 and 31 of the
present judgment, an undisputed portion
of excess VAT may be identified only if
the amount of tax due and the amount of
deductible tax relating to those
transactions are themselves not in
dispute.

38.

However, if a tax authority is not able,
when it initiates a tax investigation
procedure or in the course of such a
procedure, to rule out the possibility that,
on the conclusion of that procedure, the
amount of tax due and the amount of
deductible tax relating to the transactions
which fall outside the scope of the
procedure might vary from the figures
declared by the taxable person, then the
view cannot be taken that the
corresponding portion of the excess VAT
in question is not in dispute. The tax

HeCTV NoJaTKOBUI TArap 3 NnopyLleHHAM
npUHUMNY pickanbHOro HenTpaniteTy.

36.

3 uboro BunnuBae, Wwo cratTti 179i 183
AunpexTtusn npo MNOB, po3rnagatoymcs y
CBITNi NPMHUMNY (hickanbHOro
HEenTpaniTeTy, He MOXHa TNYMayYnTUn SK
Taki, LLO NPUHLMNOBO BUKMNIOYAOTb
MOXIUBICTb BU3HAYEHHSA ONS NEBHOrO
noaaTKoOBOro nepiogy HeocrnoptoBaHoI
yacTuHun Hagnuwkosoro N/B,
3asaBneHoro y ageknapavil 3 NAB, wo
MOXXEe MPU3BECTN 4O YaCTKOBOIO
nepeHeceHHst abo 4YacTKOBOro
BiLLKOQYBAHHS LIbOro HaA NLLIKY.

37.

[Mo-apyre, CTOCOBHO NUTaHHSA NPO YMOBMH,
3a SKUX YactuHa Hagnuwkosoro NAB
MOXe BBaXXaTUCS TaKoHo, WO He €
dPaKTUYHO OCMOPHOBAHOI Y KOHTEKCTI
npoueaypu No4aTKOBOI NEPEBIPKU, AKY
nogaTKkoBUN opraH obmexums, BigNOBIAHO
A0 HalioHanbHOro 3aKkoHo4aBcTBa, A0
NeBHUX onepauin y Mexax nogaTtkoBoro
nepioay, cnig 3a3HaunTn, WO, OCKINbKA
Hagnuwok MNAB € pesynstatom
apMdMeTUYHOro po3paxyHKy, 3ragaHoro
B nyHkTax 30 i 31 uboro pilleHHs,
HeocrnoprBaHa YacTuHa Hagnuwky MAaB
MOXe ByTn BU3HA4YeHa, NuLLE AKLLO cyma
nogaTky, Lo nignsarae cnnari, i cyma
noaaTky, Lo Nignarae BUpaxyBaHHIo,
OO0 UumMx onepauin cami no cobi He
OCMOPHHTLCS.

38.

OpaHak, SKLWwo NnogaTKOBUIA OpraH,
pO3noYvnHalym npoueaypy noaaTkoBol
nepesipku abo y xoai Takoi NepeBipKn, He
MOX€E BUKMHOYUTU MOXITMBICTb TOrO, LLIO
nicnsi 3aBepLUEHHs Liel NnepeBipku cyma
nogaTky 4o cnnaTtu Ta cyma BMpaxyBaHHS
nogarky, LLO NoB’si3aHi 3 onepauisiMu, ki
BUXOOATb 3@ MEXi NepeBipKku, MoXxe
BiAPI3HATUCS Bif CYM, 3a8BNEHNX
nnaTHUKOM NoaaTKy, TOAi He MOXHa
BBa)kaTw, LLO BignoBigHa YacTuMHa
Hagnuwkosoro NOB, npo sKy ngetscs, €
HeocrnoptoBaHo. NovnHato4m npoueaypy




authority will also need to satisfy itself,
when it initiates the tax investigation
procedure or in the course thereof, that
the information used in calculating that
portion cannot be called into question
prior to the conclusion of the procedure.

39.

It follows that, in order for any portion of
excess VAT to be regarded as
undisputed, it is not sufficient for the
taxable person merely to assert
unilaterally that an undisputed portion of
excess VAT exists or that an undisputed
portion appears to exist merely by virtue
of the fact that, when it initiated the tax
investigation procedure in question, the
tax authority limited that procedure to only
some of the taxable person’s
transactions. On the contrary, the tax
authority must satisfy itself, first, that the
possible irregularities which it suspects
could not, if proven, have any effect on
the amount of VAT due or on the amount
of deductible VAT relating to the
transactions which fall outside the scope
of that procedure or, consequently, on the
portion of excess VAT that appears to be
undisputed and, secondly, that it will not
decide to broaden the scope of the
inspection procedure so as to include
some or all of the transactions not initially
under review. Such matters must be
clearly, precisely and unequivocally
apparent from all of the documentation
assembled for the tax inspection
procedure and from the relevant
circumstances of the case.

40.

It must be borne in mind in this context,
first, that the period for refunding excess
VAT may, as a general rule, be extended
in order to carry out a tax investigation
without there being any need for such an
extended period to be regarded as
unreasonable provided that the extension
does not go beyond what is necessary for
the successful completion of that

nogaTKkoBoi nepesipkn abo nig yac Hel,
NnoaaTKOBUIN OpraH TakoX NOBUHEH
nepekoHaTucs, LWo iHpopmauis,
BUKOPUCTaHa N po3paxyHKy Takol
YacTUHK, He Moxe ByTn nocTaBneHa nig
CYMHIB 10 3aBEpPLLUEHHSA NEPEBIPKU.

39.

3 uboro BMnAMBae, WO Ana Toro, wob
Oyab-gka yactTuHa Hagnuvwkosoro M4B
po3arnsiganacs sik HeoCrnoptoBaHa,
nnaTHUKY NogaTKy He4oCTaTHbLO NPOCTO
CTBEPAXKYBATU B OAHOCTOPOHHBLOMY
nopsaaky, WO HeoCNoproBaHa YacTuHa
Hagnuwkosoro MNAB icHye, abo
BbavaeTbCs, LLO HEOCNOpPOBaHa YacTUHa
BWHUMKMA, NnLe Ha nigcTasi Toro akTy,
L0, iHiLiloBaBLIK BiANOBIAHY Npoueaypy
noaaTKoBOI NepeBipKX, NO4ATKOBUN
opraH obmexumB Lo npoueaypy nuiie
AesKuMK onepauiaMmu nnaTHMKa nogaTkis.
HaBnaku, nogaTkoBui opraH NOBUHEH
nepekoHaTUcs, No-nepLue, Wo MOXIMBI
NOpYLUEHHS, AONYLLEHHS SKUX BiH
npunyckae, sKwo ix éyge aoBeneHo, He
MOXYTb MaTu XOLHOro BMAMBY Ha CyMy
MAB, wo nignarae cnnari, abo Ha cymy
MAB, wo nignarae BupaxyBaHHIO,
CTOCOBHO onepauin, ki BUXoasaTb 3a
MexXi npeameTy uiel nepesipkn abo, gk
HacnigoK, Ha YaCTUHY HaAIMLWKOBOro
MAB, ska B6ayaeTbCs HEOCMOPHOBAHOLO, i,
no-gpyre, Lo BiH HE BUPILLNTb
PO3LWMPUTN NpeaMeT NepeBIPKN TakNM
YMHOM, LLO BKMNIOYUTL Aeski abo BCi
onepadii, ki cno4aTky He nepesipsnucs.
Taki obcTaBMHM MalOTb YiTKO, ACHO Ta
He[BO3HAYHO BUMNSIMBATMU i3 yCiel
AOKyMeHTaUii, 3ibpaHoi ans npoueaypu
noaaTKoBOI NEpEeBIpKK, Ta 3 BiANOBIAHNX
obcTaBuH cnpasu.

40.

Y UbOMY KOHTEKCTI cnig MaTtn Ha yBaasi,
no-nepue, Wo nepiog ans
BiAWKoaQyBaHHA Haanvwkosoro MNAB
MOXe, SK NpaBuno, ByTn NpoaoBXEHWI
AnNs1 NpOBEeLEHHS NOAATKOBOI NEPEBIPKM.
Mpn ubomy, Hemae Byab-sKol
HeoOXigHOCTI po3rnagaTh Takumn
NnoaoBXeHW nepiod HeObr'pyHTOBaHUM
3a yMOBM, LLO NPOAOBXEHHS HE BUXOOUTb




investigation (judgment of 12 May 2011,
Enel Maritsa Iztok 3, C-107/10,
EU:C:2011:298, paragraph 53 and the
case-law cited) and, secondly, that, when
the refund to the taxable person of such
an excess is not made within a
reasonable period, the principle of fiscal
neutrality of the VAT system requires that
the financial loss incurred by the taxable
person by reason of the unavailability of
the sums of money at issue be
compensated for through the payment of
default interest (judgment of 28 February
2018, Nidera, C-387/16, EU:C:2018:121,
paragraph 25 and the case-law cited).

41.

Moreover, since the objective of
combatting tax evasion, avoidance and
abuse is recognised and encouraged by
the VAT Directive, and in particular by
Article 273 thereof, and since EU law
cannot be relied on for abusive or
fraudulent ends, it is for the national
authorities and courts to refuse the right
of deduction, if it is shown, in the light of
objective factors, that that right is being
relied on for fraudulent or abusive ends
(see, to that effect, judgments of 28 July
2016, Astone, C-332/15, EU:C:2016:614,
paragraph 50, and of 16 October 2019,
Glencore Agriculture Hungary, C-189/18,
EU:C:2019:861, paragraph 34).
Accordingly, in tax inspection procedures,
tax authorities must, with the ultimate
objective of correct tax assessment, not
only dispel any doubts that they may
have with regard to the correctness and
propriety of certain of the taxable
person’s transactions, but also satisfy
themselves that any irregularities that
they may detect are not in fact more
serious than they suspect.

3a Mexi Toro, Lo HeobxigHo ans
YCMILIHOro 3aBepLUEHHS Liel nepeBipKku
(piweHHs Big 12 TpaBHa 2011 poky y
cnpasi Enel Maritsa Iztok 3, C-107/10,
EU:C:2011:298, nyHkT 53 i untoBaHa
npeueneHTHa npakTuka) i, no-gpyre, Wwo,
KONW BiALLIKOAYBAHHA NMaTHUKY nogaTky
TaKoro HagJIMLLKY He 3[iINCHIOETLCS
NPOTAroM PO3yMHOro nepiogy, NPUHLMI
dickanbHOT HenTpaneHoCTi cuctemu MNB
BMMmarae, wob diHaHCOBI 36UTKN,
NMOHeCEeHI NaTHUKOM noaaTky vyepes
BiJCYTHICTb BiAMOBIOHUX FPOLUOBUX CYyM,
KOMMEHCYIOTBLCA CnnaToro BianoBiAHOMo
BiACOTKY (piweHHs Big 28 notoro 2018
poky y cnpasi Nidera, C-387/16,
EU:C:2018:121, nyHKT 25 i yMToBaHa
npeueaeHTHa NpakTuka).

41.

Kpim Toro, ockinbku [MpeKkTneor npo
MAB, i 3okpema ctatTeto 273 dnpekTmam,
nepenbayvyaeTbCcs Ta 3a0X0O4YETLCSA
3anobiraHHsa yXuUneHHo Big cnnatu
noaaTKiB, YHUKHEHHIO ONof4aTKyBaHHA Ta
3MNOBXMBAHHIO NpaBamMu NnaTHUKa
noaaTKy i OCKinbkn 3akoHogaBcTBO €C He
MOXe BUKOPUCTOBYBATUCA OIS
3M10BXMBAHHSA Y LLAXPaNCTBa,
HauioHanbHi opraHyn Bnagu Ta cyam
NOBWHHI BIiAMOBNATK Y Npasi Ha
BUpaxyBaHHS, AKLLO B CBIiTSi 06’ €KTUBHUX
dakTopiB BOa4aeTbCH, WO Le npaBo
BUKOPUCTOBYETLCS 3 METOI LLIaxpancTea
abo 3NoBXMBaHHSA (OUB. WOOO LbOro
piweHHs Big 28 nunHa 2016 poky y
cnpasi Astone, C- 332/15,
EU:C:2016:614, nyHkT 50, Ta pilleHHs Big
16 xoBTHA 2019 poky y cnpasi Glencore
Agriculture Hungary, C-189/18,
EU:C:2019:861, nyHkT 34). BignosigHo, y
X04i npouenyp NogaTkoBOI NepeBipKM
NnoaaTKoOBi OpraHun, Marum KiHLEBOO
METOI0 NpaBuUSibHE HapaxyBaHHS
noaaTtKy, MOBUHHI HE TiNbKN pO3BIATU
Oyab-AKi CYMHiBW, SKi BOHU MOXYTb MaTu
OO0 peanbHOCTI NeBHUX onepadin
nnaTHMKa NoaaTKiB, ane Takox
nepekoHaTucs, Wo byab-AKi NOPYLUEHHS,
SKi BOHW MOXYTb BUSIBUTU, Hacnpasai He
€ BinbLL CEPNO3HMMMN, HiXK BOHU
Nigo3pHo0Thb.




42.

It must also be pointed out that, as the
referring court stated in its argument set
out in paragraph 25 of the present
judgment, the Czech legislation at issue
in the main proceedings does not even
allow taxable persons the option of
adducing evidence to prove their claims
regarding the existence of an undisputed
portion of excess VAT, something which
IS contrary to the requirements that flow
from the general principle of good
administration.

43.

In this connection, it must first be recalled
that, where a Member State implements
EU law, the requirements pertaining to
the right to sound administration, which
reflects a general principle of EU law, and
in particular the right of every person to
have his or her affairs handled impartially
and within a reasonable period of time,
are applicable in a tax inspection
procedure (see, by analogy, judgment of
8 May 2014, N., C-604/12,
EU:C:2014:302, paragraphs 49 and 50).

44,

Secondly, it is important to note that that
principle of good administration requires
administrative authorities, such as the tax
authority in question in the main
proceedings, when carrying out their
inspection duties, to conduct a diligent
and impartial examination of all the
relevant matters so that they can be sure
that, when they adopt a decision, they
have at their disposal the most complete
and reliable information possible for that
purpose (see, to that effect, judgment of 2
September 2010, Commission v Scott, C-
290/07 P, EU:C:2010:480, paragraph 90
and the case-law cited). Furthermore, that
obligation to act diligently, a corollary of
which is the right of every person to have
his or her affairs handled by the
administrative authorities impartially, fairly
and within a reasonable period of time,

42.

HeobxigHO Tako) HaronocuTu, Lo, K
3a3HauuB cy[ Yy CBOIM aprymeHTauii,
BUKIAAEeHIN y NyHKTI 25 LbOro pilleHHs,
yecbke 3aKOHOOaBCTBO, sike
pPO3rnsiAaeTbCsi B OCHOBHOMY
NPOBaXKEHHI, HaBiTb HE 403BOMAE
nnaTHMKaM noaaTKiB HagaBaTu AoKasun
Ans NigTBepLKEHHS 3a8BNEHOro
ICHYBaHHA HEOCMNOPKOBAHOI YaCTUHU
Hagnuwky MOB, wo cynepeynTs
BMMOram, siKi BUNSIMBatOTb i3 3aranbHOro
NPUHLUMNY HaNeXHoro agMiHiCTpyBaHHS.

43.

Y 3B’43Ky i3 UMM cnig Hacamnepen
HaragaTu, WO Npu 3aCTOCYyBaHHi
AepxaBoto-4rieHOM 3akoHogaBcTBa €C
nig Yac npoBefeHHA No4aTKoBOI
nepesipkn NOBUHHI ByTK gOoTpUMaHi
BUMOTM, KOTPi CTOCYOTbCS NpaBa Ha
HanexHe ypsiayBaHHS, WO Bigobpaxae
3aranbHu NpuHUun npasa €C, i,
30Kpema, npaBa KOXHOI 0cobu Ha
HeynepeaKeHW po3rnsag cnpasu
NpPOTSAroM PO3yMHOro nepiogy Yacy (ave.
3a aHanorieto piweHHs Big 8 TpaBHsa 2014
poky y cnpasi N., C-604/12,
EU:C:2014:302, nyHkTn 49 Ta 50).

44.

[Mo-apyre, BaXXNMBO 3a3HAYNTK, LLO LEN
NPUHUMN HaNeXHOoro ypsaayBaHHs
BMMarae BiZl AepXKaBHMUX OpraHiB, Taknx
SIK NOAaTKOBUW OpraH, Npo sikun naeTbes
B OCHOBHOMY MpOBaKeHHi, Nig vyac
BMKOHaHHSA CBOIX 000B’A3KiB LLLOAO0
nogaTKoBOI NepeBipKM NPOBOANTH
peTenbHy Ta HeynepemkeHy nepeBipKy
BCiX BiANOBiOHUX NUTaHb, LLIOO BOHU
Mornun 6yTn BNEBHEHUMU, L0,
NPUUMaKYn pilleHHS, BOHU MaTUMYTb Y
CBOEMY PO3NOPSALKEHHI HANOBINbL NOBHY
Ta HafivHy iHdopmaLito, ska Moxe ByTn
BUKOpPUCTaHa 3 L€t METO0 (OMB. 3 LbOro
npueoay piweHHsA Big 2 BepecHsa 2010
poKy y cnpasi Commission v Scott, C-
290/07 P, EU:C:2010:480, nyHKT 90 i
LUMTOBaHY NpeueneHTHY NPakTUKy).
BinbLe Toro, ue 3060B’A3aHHA OiATH
CYMJ1iIHHO, HacniKOM 4Ooro € npaso




essentially requires those authorities to
examine, carefully and impatrtially, all the
relevant facts of the case, including and
especially those relating to claims made
by taxable persons such as Agrobet (see,
by analogy, judgment of 22 October
1991, Ndlle, C-16/90, EU:C:1991:402,
paragraphs 30 to 35).

45.

That case-law applies equally in the case
where a taxable person asserts that the
suspicions which a tax authority
entertains regarding the correctness and
propriety of some of the transactions
reported in a VAT return can have no
repercussions for the transactions which
fall outside the scope of the tax
inspection procedure in question or for a
portion of the excess VAT declared in that
return and that, consequently, an
undisputed portion of the excess VAT
exists. A taxable person may have a
legitimate interest in seeking to obtain a
decision of the tax authority confirming
that the procedure will remain confined to
certain transactions alone, particularly in
a case where such transactions represent
only a small proportion of the taxable
person’s economic activity.

46.

That being so, it must be emphasised that
national legislation which, in the context
of the measures adopted by a Member
State pursuant to Article 273 of the VAT
Directive, does not permit a taxable
person to adduce such evidence or
permit the tax authorities to take a
decision in that regard is contrary to the
principle of good administration and
consequently not compatible with the
VAT Directive.

47.

KOXXHOI ocobu Ha Te, wob 1i cnpaeu
pos3rnaganucs aepXXaBHUMU opraHamu
HeynepeaXeHo, cnpaBeasiMBo Ta
NPOTAroM pO3yMHOro nepiogy yacy, rno
CYyTi BUMarae BiJ LMX opraHis
AocnigKyBaTu peTenbHO Ta
HeynepeoKeHo YCi BignoBiaHi 06cTaBnHM
crnpasu, y TOMy 4Ynchi 1 ocobnmeo Ti, WO
CTOCYIOTbCA 3a8BNEHUX BUMOT NIIaTHUKIB
noaaTkiB, Takmx 9k komnaHii Agrobet
(amB. 3a aHanorieto piweHHs Big 22
*oBTHA 1991 poky y cnpasi Nolle, C-
16/90, EU:C:1991:402, nyHktn 30-35).

45.

Llsa npeueneHTHa npakTMka piBHOK MipoH
3aCTOCOBYETbLCS i Y BUNaAKy, KOnu
nnaTHUK NogaTtKiB CTBEPOXYE, LLO
nigo3pu NogaTKOBOro OpraHy LWwoao
peanbHOCTI AesKnuX onepadin,
BinoOpakeHux y geknapadii 3 NAB, He
MOXYTb MaTu XXOAHUX HacnigkiB ons
onepauin, siki BUXogAaTb 3a MexXi
BiAMOBIAHOT NOAATKOBOI NepeBipkn, abo
ans YyactuHu Haanuwkosoro B,
BigoBGpakeHOoro y uin geknapadi, i Wwo,
BiZANOBIAHO, iCHYE HeoCMNOpIOBaHa
yacTmHa Hagnuwkosoro MAB. MNnaTHuK
nofaTtkiB MOXe MaTu 3aKOHHUN iHTepecC y
cnpobi oTpMmMaTh pilleHHSA NO4AaTKOBOro
opraHny, gke niaTBepaxye, Lo nepesipka
Oyne obmexyBaTucs nue nesHUMMm
onepauisMmm, ocobnueo y BMNaaKy, SKLLO
Taki onepauil CTaHOBNATb NnLle
HeBesnKy YaCcTUHY rocnoapcbKol
AiSNbHOCTI NaTHMKa nogaTky.

46.

3Baxkatoun Ha ue, cnig nigkpecnuTu, Wwo B
KOHTEKCTIi 3axoAiB, MPUAHATUX
Aep>KaBok-4r1eHOM BianoBigHO 4O cTaTTi
273 Oupektneun npo NAB, HauioHanbHe
3aKOHOAABCTBO, SIKe He J03BOMSIE
nnaTHUKY nogaTKy HagaBaTw Taki JoKasun
abo [03BOSISIE NO4ATKOBUM OpraHam
NpPUUMaTN pilleHHs 3 LbOoro npuseoay,
cynepeynTb NPUHLUUNY HANeXHoro
ypaayBaHHS i, OTXXe, He Y3rooXyeTbCs 3
HupekTmsoto npo MNAB.

47.




It should be observed, moreover, that the
option for the taxable person to argue
that there is an undisputed portion of the
excess VAT for a given tax period, with a
view to obtaining the refund of that
portion before the conclusion of the tax
inspection procedure, does not
automatically mean that the tax authority
will be under an obligation to refund that
portion early, even if it acknowledges that
the portion in question is undisputed. It is
clear from Article 183 of the VAT
Directive that, regardless of what
conditions they lay down, Member States
are required to refund or carry forward
excess VAT only if the deductions are
greater than the VAT due for the tax
period in question. Consequently, the
obligation which that provision imposes
on Member States to make a refund or to
carry forward is subject to the existence
of excess VAT for the entire tax period in
question.

48.

That being so, it must be held that, where
a taxable person invokes the existence of
an undisputed portion of excess VAT in
the context of a tax inspection procedure,
the tax authority is required to refund or to
carry forward only that part of the excess
VAT which it is able, having regard to the
concerns which it has raised in the
procedure and in the light of the relevant
circumstances of the case, to identify
clearly, precisely and unequivocally,
regardless of the outcome of the
inspection procedure, with reference to
the entire tax period to which the initial
VAT return relates. Because that
obligation to make a refund or carry
forward relates to a specific tax period, it
necessarily exists not in relation to the
amount of tax due and the amount of
deductible tax relating to the transactions
which fall outside the scope of the tax
inspection procedure in question, which
the tax authority will have identified as

Kpim Toro, cnig 3ayBaxuTu, LLO
MOXIMBICTb NNaTHUKa NnogaTtky
CTBEPAXKYBATW, LLIO iCHYE HeocnopoBaHa
yactuHa Haanuwkosoro [N[B 3a neBHui
noaaTKoBUKM nepio, 3 METOK OTPUMaHHS
BiALLIKOOYBAHHSA L€l YaCTUHN 0
3aBepLUeHHs npoueaypy nogaTkoBol
nepesipku, He 03Ha4Yae aBTOMaTMYHO, Lo
nogaTKkoBumn opraH 6yae 3060B’A3aHUN
NMOBEPHYTU LIO YaCTUHY OOCTPOKOBO,
HaBITb AKLIO BiH BU3HaE, LLO BignoBigHa
YyacTuHa € HeocnoptoBaHoto. 3i ctaTTi 183
AunpexTtusn npo MAOB 3po3ymino, o,
He3anexHo Bif Toro, ki yMoBU
AepkaBu-4neHn BCTAHOBIIOTb, BOHU
3060B’A3aHi BigwkoayeaTn abo
nepeHectn Hagnuwok MNAB, nuwe akwo
CyMa BigHEeCEHb Ha 3MEHLUEHHS
nogaTKkoBOro 3000B’A3aHHS NepeBuLLYyE
cymy [MAB, wo nignsrae cnnari 3a
BianoBiaHWM nogaTkosun nepiog. OTxe,
3000B’A3aHHSA 34iIMCHUTY BiALIKOAYBaHHS
abo nepeHecTn Ha HacTynHUK nepios,
SIKe e NONOoXXeHHsA Nnoknagae Ha
AepXXaBu-UneHu, 3anexuTb Bid HassBHOCTI
Hagnuwky MNMAOB npoTsarom ycboro
nogaTKoBOro nepioay, Npo kM naeTbCs.

48.

3Baxkatoun Ha ue, HeobXiaHO 3ayBaXxuTw,
LLO SKLWO NNaTHUK Nog4aTKy NoCUnaeTbea
Ha HasABHICTb HEOCMNOPKOBAHOT YaCTUHU
Haanuwky MNMOB y KOHTEKCTI npouenypw
noaaTKoBOI NepeBIpKX, NO4ATKOBUI
opraH, BpaxoByko4n Nigo3pu, SKi y Hboro
3'9BUNUCS Y Xo4i Nepesipku Ta y CBITA
Bi4NOBiAHNX 06CTaBUH cnpasu,
3060B’a3aHUN BigwkogyBaTn abo
nepeHecTn NuLle Ty YaCTUHY HaONULLKY
MAB, AKky BiH MOXe BU3HAYNTU YITKO,
TOYHO Ta HEABO3HAYHO, HE3ANEXHO Big
pes3ynbTaTy npoueaypu nepesipku, 3
NnocunaHHAM Ha BECb NO4AaTKOBMUN
nepioa, Ao sSIKOro BigHOCUTbLCA
neplionoyatkoBa geknapadisa 3 MNAB.
Ockinbkn Takmin 060B’A30K 30iNCHEHHSA
BigLWKoQyBaHHA abo nepeHeCeHHs
NnoB’A3aHUN 3 NEBHUM NOAATKOBUM
nepiogom, BiH 060B’sI3KOBO iCHY€E He No
BiAHOLIEHHIO 0O CyMM nogaTky, Lo
nigndarae cnnarti, Ta 4O CyMu nogaTky, LWo
nignarae BMpaxyBaHHK, CTOCOBHO




undisputed, but in relation to the portion
of the excess VAT that will remain
regardless of the outcome of the
procedure and which alone may be
definitively regarded as being not in
dispute. It must be observed in this
connection that that undisputed portion of
the excess VAT may, depending on the
case, be less than the excess portion
which is claimed by the taxable person
and which relates to the aforementioned
amounts, which the tax authority will have
recognised as being not in dispute.

49.

In the present case, it is for the referring
court to ascertain whether, in the light of
any evidence that Agrobet may have
provided, the tax authority identified or
should have identified clearly, precisely
and unequivocally, at any stage of the tax
inspection procedure at issue in the main
proceedings, the existence of an
undisputed portion of excess VAT and, in
particular, whether that authority
established or should have established
that the amount of tax due and the
amount of deductible tax relating to the
transactions falling outside the scope of
that procedure were not capable of
varying, before the conclusion of the
procedure, from the figures declared by
the taxable person. It is also for the
referring court to ascertain whether the
tax authority was, or should have been,
able, having regard to the concerns which
it raised in the procedure and in the light
of all of the documentation for the
procedure and the relevant
circumstances of the case, to determine
in the same way that excess VAT, the
amount of which might be less than that
relating to the transactions falling outside
the scope of the review, would remain
regardless of the outcome of the
inspection procedure. In its determination,
the referring court should take particular

onepauin, siki BUXogaTb 3a MexXi
npeamMeTy KOHKPETHOI NoaaTKOBOI
nepesipky, i AKi NogaTKOBUN opraH
BU3HA4YNTb SIK HEOCMOPKOBaHI, a No
BiQHOLUEHHIO A0 TiEl YaCTUHU
Hagnuwkosoro MNAB, sika 3anuwuTbea
Hes3anexHo Bif pesynbTaTy nepesipKw, i
sIka MOXXe OCTaTOYHO BBa)kKaTucs
HeocrnopBaHo. Y 3B’A3KY i3 UuM crnig,
3a3Ha4uTK, L0 HEOCMNOPIOBaHa YacTMHa
Hagnuwkosoro MNAB, 3anexHo BiA
KOHKPETHOro BUNaakKy, Moxe 6yTtu
MEHLLIOK 32 HaASIULLKOBY YaCTUHY, SKY
3asBns€ 00 BiALWKOAYBAHHA NNATHUK
nogaTky i sika CTOCyeTbCA
BULLEe3a3Ha4YeHUX CyM, AKi NnogaTKoBUM
opraH Bu3HaB bu K Taki, WO He
OCMOPHHTLCS.

49.

Y uin cnpasi came cyf, Lo Hagicnas
3anuT, NOBMHEH 3’ACYyBaTUN HaAsABHICTb
HeOoCnopBaHOT YaCTUHU HAOINLLIKOBOIO
MAB Ha nigcTasi byab-akux aokasis, sKi
Morfia Hagatm komnanist Agrobet, um ski
noaaTKkoBUM opraH Bu3Ha4ymB abo
NOBMHEH BYB BM3HAYUTU YiTKO, TOYHO Ta
OAHO3Ha4YHO Ha Byab-sKoMy eTani
npouenypuv nogaTKkoBOI NEpPEBIPKM 3
NMUTaHHS, WO PO3rNsaaeTbCs B
OCHOBHOMY NPOBaKEHHI, i, 30Kpema,
3'acyBaTtu 4M NogaTKOBMIM OpraH
BCTaHOBMB abo nNoBMHEH OyB BCTAHOBUTH,
LLIO cyMa noJartky, sika nignsrae cnnari,
Ta cyma nogartky, Lo nignsrae
BMpPaxyBaHHIO, i AKi NOB’sA3aHi 3
ornepauismu, Wo BUXOOATb 3a MEXI
npegMeTy Uiel NepeBipKn, He MOXYTb
3MiHIOBATUCA 0O 3aBepLUEHHSA NpoLlenypu
B 3aNeXHOCTI Bif CyM, 3afeKnapoBaHnx
nraaTHMKOM nogatkis. BignosigHuin cyg
TaKOX MOBMHEH 3’ACyBaTn, Y
nogaTkoBuM opraH, 6epyyn 0o yBarm
nigo3pwu, Yepes ki byna npusHayeHa
nepesipka, i Ha nigcTasi BCI€l
AOKyMeHTaUji B pamkax nepesipku Ta
BignoBigHMX o6¢cTaBuH cnpasun, maB abo
NMOBUHEH BYB MaTU MOXITMBICTb TaKNUM Xe
YMHOM BU3HA4YMNTK, WO Haanuwok MNAB,
cyMa siKoro Moxxe OyTn MEHLLIOK, HixX
CyMa, LLIO CTOCYETbCA onepauii, LWo He
OXOonsitoBanncb NePEBIPKOIO,




account of the possible sanctions which
the taxable person might incur if a partial
or provisional refund is made of the
portion of excess VAT claimed in the
event that the tax inspection proves
successful.

50.

If the tax authority had not been able to
make such findings, no criticism may be
made of its refusal to draw up a partial
notice of assessment before the
conclusion of the tax inspection
procedure at issue in the main
proceedings.

51.

Having regard to the foregoing
considerations, the answer to the
guestion referred is that Articles 179, 183
and 273 of the VAT Directive, read in the
light of the principle of fiscal neutrality,
must be interpreted as not precluding
national legislation which makes no
provision for tax authorities to refund,
prior to the conclusion of a tax inspection
procedure relating to a VAT return in
which an excess is declared for a given
tax period, the portion of that excess
which relates to transactions that were
not within the scope of the inspection
procedure at the time when it was
initiated, in so far as it is not possible to
determine clearly, precisely and
unequivocally that excess VAT, the
amount of which might be less than that
relating to the transactions falling outside
the scope of that inspection procedure,
would remain regardless of the outcome
of that procedure, this being a matter
which it is for the referring court to
determine.

Costs

52.

3annwaTMMETbCS He3aneXxHo Big,
pesynbTaTty npoueaypu nepesipkn. Cya
NOBUHEH B3ATW 0 yBarn MOXIuBI
CaHKLUiT, sIKi MOXyTb ByTK 3aCTOCOBaHI 40
nnaTHUKa NoAaTKy y pasi 4acTKOBOro
BiLLKOA4YBAHHA YaCTUHWN 3asIBIIEHOrO
Hagnuwkosoro MNAB y Bunaaky, AKwo
nogaTkoBa nepesipka 3aBepLUNTbLCS
NO3UTUBHO.

50.

AKLWO NogaTKoBUIM OpraH He 3Mir 3pobuTu
Taki BACHOBKN, HE MOXXHa KPUTUKyBaTU
NOro BiAMOBY CKNacTu NOBIgOMIIEHHS NPO
yacTkoBe BigwkoaysaHHs NMAOB oo
3aBepLUeHHs npoueaypy nogaTkoBol
nepeBipKkK, sika Po3rnsiAaeTbecs B
OCHOBHOMY MPOBaPKEHHI.

51.

3Baxkaroum Ha BULLE3a3HAYEHI
MipKYBaHHS, BigNOBIAb Ha NOCTaBreHe
3anuTaHHs nondrae B TOMy, WO CTaTTi
179, 1831 273 OupekTtusu npo MNAB,
PO3rNAHYTI Y CBITNI NPUHUMNY
doickanbHOro HenTpaniTeTy, cnig,
TAYMa4ynTh SK Taki, WO He BUKMNIOYaAKOTb
3aCTOCYBaHHSA HaLiOHANbHOro
3aKOHOOAaBCTBa, sike He nepeabayae
BifLLKOA4YBaAHHA NOAATKOBUMM OpraHamm
YacTnHn Hagnuwiky MNMAOB go 3aBepLlUeHHSA
npouenypv nogaTkoBoOIl NepeBipKn
Aeknapadii 3 NAB, y skin 3a neBHW
noLaTKoOBUW Nepios 3asBfIeHO Takum
HaOULLIOK, SIKUM CTOCYETLCS onepadin,
LLIO HE BXOAWUNN A0 NpeaMeTy nepeBipku
Ha MOMEHT, Konv BoHa byna poano4ara,
OCKiNbKN HEMOXITMBO YiTKO, TOYHO Ta
OHO3Ha4YHO BM3HAYUTW, LLO HAOTULLOK
MAB, cyma gkoro moxe 6yt MeHLIOoHo,
HXXK cyMa, Lo CTOCYETbCS onepadiun, Aki
He OXOMNJfeHi NepeBipKoto,
3anIaTUMETbCS TaKUM e He3anexHo
BiJ pe3ynbTaTy uiel nepesipku. Lle
NUTaHHS, 9Ke Ma€ BU3HAYUTHN
BiANOBIAHWN cyA.

Butpatu

52.




Since these proceedings are, for the
parties to the main proceedings, a step in
the action pending before the national
court, the decision on costs is a matter for
that court. Costs incurred in submitting
observations to the Court, other than the
costs of those parties, are not
recoverable.

On those grounds, the Court (Second
Chamber) hereby rules:

Articles 179, 183 and 273 of Council
Directive 2006/112/EC of 28 November
2006 on the common system of value
added tax, read in the light of the
principle of fiscal neutrality, must be
interpreted as not precluding national
legislation which makes no provision for
tax authorities to refund, prior to the
completion of a tax inspection procedure
relating to a value added tax (VAT) return
in which an excess is declared for a given
tax period, the portion of that excess
which relates to transactions that were
not within the scope of the inspection
procedure at the time when it was
initiated, in so far as it is not possible to
determine clearly, precisely and
unequivocally that excess VAT, the
amount of which might be less than that
relating to the transactions falling outside
the scope of that inspection procedure,
would remain regardless of the outcome
of that procedure, this being a matter
which it is for the referring court to
determine.

[Signatures]

OckinbKku Le npoBamXeHHs ANs CTOPiH B
OCHOBHOMY MNPOBaXXeHHi € eTanom y
crpasi, AKa po3rnagaeTbCs B
HauioHanbHOMY CyAi, pilleHHs Woa0
Cy[0BUMX BUTPAT YXBaSIOETLCSA Ha PO3CyA
BKasaHoro cyay. Butpatu, noHeceHi y
3B’513KYy 3 NogaHHAM 3ayBaxeHb o Cyay,
KpiM BUTPAT LMX CTOPIH, BiALLIKOOYBAHHIO
He nignararThb.

Ha uux nigctaBax Cya (dpyra nanaTta)
NOCTaHOBNSE:

ctatTi 179, 183 i 273 dnpekTnaun npo
MAB, po3rnsHyTi y CBITNI NPUHUMNY
doickanbHOro HenTpaniTeTy, cnig,
TAYMa4ymTh SK Taki, LLO He BUKNIOYaTb
3aCTOCYBaHHSA HaLiOHANbHOro
3aKOHOOAaBCTBA, sike He nepeabayae
BiLLKO4YBaAHHA NOAATKOBUMM OpraHamm
YacTuHu Hagnuwky MNMAOB go 3aBeplueHHs
npouenypv nogaTkoBoIl NepeBipKn
Aeknapauii 3 nogaTtky Ha gogaHy
BapTicTb (IMOB), y skin 3a neBHWN
noaaTKoBUW Nepioa 3asiBIEHO Takui
HaZNULLOK, SSIKNA CTOCYETBLCA onepawin,
LLIO He BXOAWUNN A0 NpeagMeTy nepesipku
Ha MOMEHT, Konn BoHa Byna posno4ara,
OCKiNTbKM HEMOXXITMBO YiTKO, TOYHO Ta
OAHO3HA4YHO BU3HAYMUTU, LLO HAOILLIOK
MAB, cyma akoro moxe 6yt MeHLUOoHo,
HiXXK cyMa, L0 CTOCYETbCS onepauin, aKi
He OXOMJfeHi NepeBipKoto,
3anUWaTUMETLCS TaKUM e He3anexHo
Bif pe3ynbTaTy uiei nepesipku. Lle
NMUTaHHSA, 9Ke Mae BU3HAYNTU
BiAMNOBIAHUN cyL.

[Mignncn]




